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Michael J. Curley, Archbishop of Baltimore, and 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THOMAS B. DALTON, AND OTHERS 
SIMILARLY SITUATED, APPELLANTS. 


Judgment Below for Appellees. 

On May 1, 1S41, the Court below ordered and adjudged 
* ‘ That Item eleven 11 of the last will and testament of Mary 
Frances White dated May 12th, 1938 is incapable of execu¬ 
tion and therefore void.” (Tr. 49.) (Appellants’Appendix 
10 .) 
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From that order and judgment Appellants on this Brief 
Appeal to this Court. 

Jurisdictional Statement. 

This is an appeal by defendants and intervenors below 
from a final order and judgment of the District Court of 
the United States for the District of Columbia in a pro¬ 
ceeding instituted by the Executors to construe certain pro¬ 
visions of the last will and codicils thereto of Mary Frances 
White, deceased, which had been duly admitted to probate 
in the District Court. The District Court had jurisdiction 
under the provisions of Title 18, Sections 41 to 101, inclu¬ 
sive, of the 1929 Code of the District of Columbia. This 
Court has jurisdiction upon appeal to review the final order 
and judgment under the provisions of Title 18, Section 26 
of the 1929 Code of the District of Columbia. 

Statement of the Case. 

Mary Frances White, a spinster, a life long resident of 
the District of Columbia, died on April 25,1939, aged about 
75 years, (Tr. 4). She left a last will and testament dated 
May 12, 1936, and codicils thereto dated July 20, 1938 and 
September 1, 1938, disposing of an estate of approximately 
$550,000.00. (Tr. 5.) The wall and codicils were admitted 
to probate by the District Court in Administration No. 
55,082 on February 28, 1940. In the first ten paragraphs 
testatrix made a number of charitable and other bequests; 
then she made the following bequest in paragraph 11: 

“Item 11. I give and bequeath to each one of my 
cousins living at the time of my death irrespective of 
the remoteness of the relationship and irrespective of 
whether his or her parent cousin may be living one 
thousand dollars ($1,000).” (Tr. 5, 9.) (Appellants ’ 
Appendix 3, 4.) 
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She left as her only heirs of law and next of kin several first 
cousins, all of whom she provided for specifically in the next 
paragraph of the will under Item 12. (Tr. 10.) 

The executors of the will filed in the District Court of the 
United States for the District of Columbia a Complaint to 
obtain a construction of said last will and testament and to 
determine the persons entitled to take thereunder, in which 
they prayed for instructions as to whether or not said Item 
11 of the Will is a valid and legal bequest. (Tr. 3.) Appel¬ 
lants as defendants and intervenors below answered, (Ap¬ 
pellants’ Appendix 8) for Answer of Thomas B. Dalton. 
The Answers of the defendant, Ellen Lyne, and of the other 
intervenors are similar (Tr-^.V) the matter came on for 
hearing, and the Court below held that Item 11 of the Will 
of Mary Frances White is incapable of execution and there¬ 
fore void, (Appellants’ Appendix 10) and entered an order 
to that effect, from which this appeal was taken. (Appel¬ 
lants’ Appendix 10.) 

Statement of Points on Appeal. 


1. The Court erred in holding Item 11 of the Will of 
Mary Frances White, deceased, void. 


2. The Court erred in not construing Item 11 of the Will 
of Mary Frances White, deceased, to be a bequest to all 
persons who could be designated cousins of the testatrix in 
the ordinary sense of such term, that is, cousins within such 
reasonably and identifiably close degree of relationship as 
warrants the application of the term “cousin” in the sense 
that the word is commonly used by the layman, and not be¬ 
yond such an extended degree of relationship as deprives 
the term of its ordinary meaning and connotation, or anyone 


i 

l 
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who can prove blood relationship however remote from the 
testator; or in the alternative, within the fifth degree of con¬ 
sanguinity as defined in the escheat provision of the Dis¬ 
trict of Columbia Code. 

Statutes Involved. 

Title 29 of the 1929 D. C. Code, approved by the Act of 
May 29, 1928 (45 Stat. 1007), and amendments thereto, in¬ 
cluding Act of March 2,1929, (45 Stat. 1541), an Act of June 
26,1934, (48 Stat. 1230). 

Summary of Argument. 

I. 

The language of Item 11 of the will is clear, definite and 
free from ambiguity or uncertainty. It is the duty of the 
Court to determine the meaning of the testatrix’s bequest 
as expressed in her will and to give it effect where there is 
no positive rule of law violated. 

II. 

The intention of the testatrix is clear. Weight and mean¬ 
ing must be given every word. By the expression “irre¬ 
spective of the remoteness of the relationship and irrespec¬ 
tive of whether his or her parent cousin may be living,” 
testatrix meant to include cousins and children of cousins 
who were blood relations, and meant for the distributions to 
be made per capita. 

III. 

It is possible and practicable for the Probate Court to de¬ 
termine the identity of the persons belonging to the class 
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of beneficiaries designated under Item 11 of the Will and to 
carry out that provision of the Will as intended by the 
testatrix. 


ARGUMENT. 

L 

The language of Item 11 of the Will is clear, definite and 
free from ambiguity or uncertainty. It is the duty of the 
Court to determine the meaning of the testatrix’s bequest 
as expressed in her will and to give it effect where there is 
no positive rule of law violated. 

The language of Item 11 of the will is clear, definite and 
free from ambiguity. The language of that provision evi¬ 
dences a clear and unmistakable intent of the testatrix to 
bequeath to each one of her cousins living at the time of her 
death, irrespective of the degree of relationship, the amount 
of $1,000 each. The will was executed in 1938, and it is ap¬ 
parent there was little or no change in the total worth of 
her estate between then and when she died, April 25, 1939, 
and the executors aver in the bill of complaint that the 
value of the estate after payment of taxes, debts, and ad¬ 
ministration costs and expenses will amount to approxi¬ 
mately $400,000. (Tr. 5.) In the first six paragraphs of the 
will testatrix made specific bequests to the Church and 
charities, aggregating $130,000. In paragraphs 7, 8 and 9 
testatrix made specific bequests aggregating $6,100, one 
beneficiary being designated as “my cousin Francis P. 
White”. (Tr. 9), (Appellants’ Appendix 4) Paragraph 
ten bequeaths three items of furniture of nominal value. 
Then follows Item 11, also as a specific bequest of an amount 
of $1,000 in money “to each one of my cousins living at the 
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time of my death * * V’ (Appellants’ Appendix 4.) Up to 
that point she had only disposed of $136,100 of a net estate 
having a value of at least $400,000. Under Item 12 testatrix 
made specific bequests of the residue of her property to her 
only heirs at law and next of kin, naming them individually, 
all of whom were adults and first cousins. (Tr. 10.) 

A consideration of the will as a whole, therefore, clearly 
shows that the testatrix must have known that she had a 
large and substantial estate, and that in providing for a 
specific bequest under Item 11 of $1,000 to each of her cous¬ 
ins irrespective of the degree of relationship and irrespec¬ 
tive of his or her parent cousin may be living she must 
have fully intended to make the bequest all inclusive to a 
very large class and not to the limited few heirs and next 
of kin who may have been known to her personally. The 
very fact that in the first six paragraphs she made bequests 
to the Church and charity aggregating $130,000 is evidence 
of the fact that she intended and did extend the same acts 
of charity to all of her blood relatives living at the time of 
her death irrespective of the remoteness of the relation¬ 
ship. 

The Court is charged with the duty in all cases of deter¬ 
mining the meaning of provisions in the will of a testatrix 
and of giving them effect, if it is at all possible. A complete 
item in a will is not to be lightly set aside because there 
may be some difficulty in ascertaining the testatrix’s mean¬ 
ing. Certainly, here, where that meaning may be arrived 
at by the application of well known legal principles, the 
item should not be rejected, but should be given its full 
effect. A large number of cases in this Court affirm the 
well known precept that the Court should determine and 
effectuate the testator’s true intent. This rule was well 
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stated in Washington L. & T. Co. v. Convention of P. E. 
Church, 54 App. D. C. 14, 19, 293 Fed. 833, where it was 
said: 

“Moreover, it is manifest what the intention of the 
testator was. If his intention does not conflict with any 
rule of law or public policy, and we have seen that it 
does not, it is the Court’s duty to be diligent in seeing 
that it is obeyed. Nice distinctions by which the clearly 
stated will of a testator would be defeated should not be 
resorted to or encouraged.” 

See also O’Brien v. McCarthy, 52 App. D. C. 183, 185, 285 
Fed. 917; Rntlierfurd v. American Security (0 Trust Co., 56 
App. D. C. 214, 218, 12 F. (2d) 155; Buchanan, v. National 
Savings and Trust Company, 57 App. D. C. 386, 388, 23 F. 
(2d) 994; Jewell v. Graham, 57 App. D. C. 391, 393, 24 F. 
(2d) 257; American Security and Trust Co. v. Blair, 63 1 
App. D. C. 170, 171, 70 F. (2d) 774; Walker v. Thomas, 64 
App. D. C. 148,149, 75 F. (2d) 667; and Evans v. Ockershaw- 
sen, 69 App. D. C. 285, 290; 100 F. (2d) 695, in which case 
this Court held that the will must be interpreted so as to 
effectuate the true intent of the testator as expressed in the 
will. 

In view of these, and many other decisions of like effect, 
it cannot be doubted that it is the duty of this Court to de¬ 
termine the intention of the testatrix under the language 
expressed in her Will, and to direct that it be carried into 
effect. 

It is obvious that the testatrix had in mind some specific 
class of persons when she made the bequests under item 
eleven of the Will. She evidently did not mean simply 
first cousins, because she added the words “irrespective 
of the remoteness of the relationship.” (Appellants’ Ap¬ 
pendix 4.) 
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There are a number of cases holding that when the term 
“cousin’’ has been used simply, it is to be limited in its 
extent to first cousin. Every one of these cases, however, 
makes it clear that a testator may enlarge the class of 
cousins which he means by appropriate words, such as lan¬ 
guage to denote more remote cousins. In all of the cases, 
the court indicates this either by saying expressly that 
more distant cousins will be included by appropriate word¬ 
ing or else by saying that in the absence of any broadening 
phrase, the term means simply first cousins. Thus in the 
case of Bishop v. Russell, 241 Mass. 29,134 N. E. 233,19 A. 
L. R. 1408, the court said: “But the bequest to ‘cousins’ 
in the absence of any testamentary language limiting her 
meaning includes only first cousins, the child or children 
of an uncle or aunt.” (Italics supplied.) 

In Caldecott v. Harrison, 9 Sim. 457, 59 Eng. Rep. 435 
(1840), in holding the term “cousin” as used in a will to 
mean first cousin, the Vice-Chancellor, Sir L. Shadwell, 
said: “I admit that the word ‘cousin’, if used simpliciter, 
would include cousins of every description. But the court 
frequently is obliged to put a restricted sense on general 
words. In my opinion, wills, like all other instruments, are 
best construed when you can find out from the context of the 
instrument itself in what sense the testator has used the 
term, the meaning of which is disputed.” 

These cases are quoted to prove not so much that the 
word cousin when taken alone means first cousin, but to 
show that it is possible for the testator by appropriate 
words, as the court in each case has indicated, to embrace 
more distant cousins than first cousins. In the present 
instance, the testatrix has very expressly enlarged this 
class to include such more remotely related cousins. Clearly 
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it is the duty of the Court to give an effect to this inten¬ 
tion. An examination of Item 11 of the will shows that 
cousins more remote than first cousins were intended to 
benefit by this provision. See People v. ('lark, G2 Hun. 84, 
16 N. Y. S. 478, re third and fourth cousins. 

In any consideration of the meaning of the word “cousin” 
with regard to what proper limitation should be placed 
upon the extension of the term, aside from common sense 
considerations above stated, there is some respectable legal 
authority, at least by analogy, that there should be a limita¬ 
tion. An ancient form of writ, somewhat similar to the 
Writ of Mort D’Ancestor, by which a person could be ousted 
from land is the Writ of Cosinage. The best explanation 
of the nature of this Writ is found in Blackstone’s Commen¬ 
taries, Book III, 186, as follows: 

“This remedy, by writ of assize, is only applicable 
to two species of injury by ouster, viz., abatement, and 
a recent or novel disseisin. If the abatement happened 
upon the death of the demandant’s father or mother, 
brother or sister, uncle or aunt, nephew or niece, the 
remedy is by an assize of mort d’ancestor, or death of 
one’s ancestor. This writ directs the sheriff to sum¬ 
mon a jury or assize, who shall view the land in ques¬ 
tion, and recognize whether such ancestor was seised 
thereof on the dav of his death, and whether the de- 
mandant be the next heir soon after which the judges 
come down by the king’s commission to take the recog¬ 
nition of assize; when, if these points are found in the 
affirmative, the law immediately transfers the posses¬ 
sion from the tenant to the demandant. If the abate¬ 
ment happened on the death of one’s grandfather or 
grandmother, then an assize of mart d’ancestor no 
longer lies, but a writ of ayle or de avo : if on the death 
of the great-grandfather or great-grandmother, then a 
writ of besayle or de proavo but if it mounts one degree 
higher, to the tresayle, or grandfather's grandfather, 
of if the abatement happened upon the death of any 
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collateral relation other than those before mentioned, 
the writ is called a writ of cosinage or de. cons an guinea. 
And the same points shall be inquired of in all these 
actions ancestral as in an assize of wort d y ancestor; 
they being of the very same nature; though they dif¬ 
fer in this point of form, that these ancestrel writs (like 
all other writs of praecipe) expressly assert a title in 
the demandment, (viz., the seisin of the ancestor at 
his death, and his own right of inheritance), the assize 
asserts nothing directly, but only prays an inquiry 
whether these points be so. There is also another 
ancestrel writ, denominated a nuper obiit, to establish 
an equal division of the land in question, where, on 
the death of an ancestor who has several heirs, one 
enters and holds the others out of possession. But a 
man is not allowed to have any of these actions 
ancestrel for an abatement consequent on the death of 
any collateral relation beyond the fourth degree; 
though in lineal ascent he may proceed ad infinitum. 
For there must be some boundary, or else the privilege 
would be universal; which is absurd; and therefore the 
law pays no regard to the possession of a collateral 
ancestor who was not nearer than the fifth degree. ” 


In other words, by a "Writ of Cosinage, any person who 
could prove himself a “cousin” nearer than the fifth de¬ 
gree would be a beneficiary. 

Other brief discussions of this Writ may be found in 
the following treatises: Sir Henry Finch, Law or a Dis¬ 
course Thereof in Four Boohs (London, 1678) pp. 266, 267. 
The New Natura Brevium of the Most Reverend Judge Mr. 
Anthony Fitz-Herbert (London 1652) (221) p. 552. Sir 
Matthew Hale, Commentary on Fitz-He.rbert’s Natura 
Brevium (London 1730) (222) p. 508. Littleton’s Tenures 
in Englishe (London 1574) Vol. 2 a. Coke, On Littleton r 
(London 1628) 157 a. Termes de la Ley (London 1641) 90 b 
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Escheat Provision of the District of Columbia Code. 

The words of the testatrix in the present ease “irrespec¬ 
tive of the remoteness of the relationship”, still presuppose 
a relationship, i c., that the beneficiary be a relation. This 
principle as stated by Blaekstone is not only itself persua¬ 
sive in this connection, but it also lives in an important 
modern counterpart, namely, in the law of escheat for per¬ 
sonal property in the District of Columbia. This statute 
is found in Section 297 of Title 29 of the 1929 Code of 
Laws for the District of Columbia. It provides as follows: 

If there be no widow or relations of the intestate within 
the fifth degree which shall be reckoned by counting down 
from the common ancestor to the more remote, the whole 
surplus shall belong to the District of Columbia, and shall 
be covered into the treasury of the United States to the 
credit of the District of Columbia. 

(March 3, 1901, 31 Stat. 1250; May 29, 1928, 45 
Stat. 1007; March 2, 1929, 45 Stat. 1541; June 
26, 1934, 48 Stat. 1230.) 

The State of Maryland has an almost identical statute, 
which reads in part as follows: 

Code of Maryland—Art. 93, Sec. 143. 

If there be no widow or relations of the intestate within 
the fifth degree, which shall be reckoned by counting down 
from the common ancestor to the more remote, the whole 
surplus shall belong to the state. 

This statute has been interpreted by the Court of Ap¬ 
peals of Maryland in Thomas v. Margott, (1928) 154 Md. 
114, 140 Atl. 91, 94, to mean: 

“* # # that the section containing the direction for 
counting down from a common ancestor was concerned 
only with fixing a limit beyond which collateral relation¬ 
ship was not to be recognized.” 


12 


Although the present case is not one of escheat, that law 
serves as a valuable aid in determination of the meaning of 
cousin. The rationale of that law seems to be that those 
persons related within the fifth degree of consanguinity are 
relatives whose blood ties link them so closely to decedent 
that if more closely related persons do not stand in the way, 
they should take property belonging to decedent rather 
than have it escheat to the state. In other words, law and 
custom place those persons within the fifth degree of 
consanguinitv in the categorv of relatives and those more 
distantly connected outside that category. See Rock Hill 
College v. .Jones. 47 Md. 1. It is because society generally, 
and decedents presumably consider it more desirable, that 
such persons take than that the property should go to the 
state. More briefly, those within the fifth degree of con¬ 
sanguinity are cousins and relatives. It is presumed that 
beyond the fifth degree the difficulties of ascertaining kin¬ 
ship are so great as to make it unsound policy and imprac¬ 
tical to admit them to inheritance of a person who dies 
without making a will. 


II. 

The intention of the testatrix is clear. Weight and 
meaning must be given every word. By the expression 
“irrespective of the remoteness of the relationship and 
irrespective of whether his or her parent cousin may be 
living”, testatrix meant to include all cousins who w T ere 
blood relations and meant for the distributions to be made 
per capita. 

The language of the provision and the intention of the 
testatrix from a consideration of the will as a whole, is 
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clear and definite. Testatrix, by the use of the phrase 
“irrespective of the remoteness of the relationship and ir¬ 
respective of whether his or her parent cousin may be 
living”, meant to include all cousins, as- well-as c ot reiih yy 
who were blood relations, and that the distribution should 
be per capita and not per stirpes. It seems unlikely that 
this phrase would be included unless it were significant. 
Weight and meaning must be given every word used if they 
make any sense at all. None are to be deleted and none add¬ 
ed. The primary significance of words should ordinarily 
attach and does attach. Rady r. Staiars, 160 Va. 373, 168 
S. E. 452; Wallace v. Wallace, 168 Va. 216, 225, 190 S. E. 
293, both cases cited in this Court's opinion in Evans v. 
Ockerhausen, supra. 

“In the bill of complaint it is stated in paragraph 6 
(Appendix p. 1.) that the testatrix was a resident of 
the City of Washington all her life, and that in addi¬ 
tion to her first cousins, all of whom were made residu¬ 
ary legatees, she had several other cousins residing in 
the City of Washington, the exact degree of whose 
relationship to her she was in doubt, and that her per¬ 
sonal relations with three of these cousins, two of whom 
were married and had minor children, were intimate 
and close; and that to one of these cousins, Loretta 
Farr, she gave by Item 10 of the will her parlor furni¬ 
ture, and to the son of Loretta Farr, Dent Farr, Jr., 
who was about 14 years of age and a student of music, 
she gave her piano by the same provision of the will; 
and that another cousin, who had two minor children, 
died subsequent to the execution of the will and a few 
months prior to the death of the testatrix.” 

The words used by testatrix in Item 11, therefore, clearly 
indicate that she was cognizant of the fact that she had 
several remote cousins, the degree of relationship of which 
she was in doubt, and that in order to make provision for 
those remote cousins she specified that they should benefit 
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irrespective of the remoteness of the relationship. Most 
certainly definite persons who can be identified as the object 
of her bounty should not be excluded from the benefits of 
this will merely because the language used was broad 
enough to include persons in the same class residing out¬ 
side of the District of Columbia. The testatrix was a spin¬ 
ster and left no lineal descendants, and in view of the size 
of her estate, estimated at $550,000, it is reasonable to as¬ 
sume that after she had bequeathed $130,000 to Churches 
and charity and made provision for specific bequests to 
her five heirs and next of kin, she contemplated by this 
provision in Item 11 to bequeath a very substantial sum 
to all of her blood relatives, and the bequest being limited 
to $1,000 each on the basis of per capita and not per stirpes, 
she must necessarilv have understood that through both 
her father and mother there really existed in this country 
and elsewhere a very large number of blood relations who 
would be living at the time of her death. The fact that she 
was a spinster and had no lineal descendants would strongly 
indicate that she intended to distribute a large part of her 
estate per capita, $1,000 to each of the known blood rela¬ 
tions, cousins irrespective of the remoteness of the rela¬ 
tionship, that were living at the time of her death. The 
term “irrespective of the remoteness of the relationship”, 
denotes relatives more remote than first cousins and in¬ 
cludes all relatives within the fifth degree of relationship as 
defined by the escheat provisions of the D. C. Code. The 
phrase “irrespective of whether his or her parent may be 
living”, means that the distribution should be per capita 
and not per stirpes. 
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UL 

It is possible and practicable for the Probate Court to 
determine the identity of the persons belonging to the class 
of beneficiaries designated under Item 11 of the Will and 
to carry out that provision of the Will as intended by the 
testatrix. 

The law recognizes the right of the owner of property 
to dispose of it by will. Inasmuch as that instrument speaks 
when the voice of the testator is stilled by death, its pro¬ 
visions must be the guide of the court in determining the 
testator’s intent. Where the language of the will is unam¬ 
biguous and no positive rule of law is violated, that intent 
ought to be given effect; and it will be assumed, in the 
absence of fraud or undue influence, that the disposition 
actually made by the testator represented his intentions. 
Association of Survivors of Seventh Georgia Regiment v. 
Lamer, 55 App. D. C. 156, 3 F. (2d) 201; American Security 
& Trust Co., v. Blair, supra. 

The will in the present case is simple and clear, and was 
evidently carefully drawn. The testatrix’s primary con¬ 
sideration was the Church, charities and her blood rela¬ 
tions. The fact that she was a spinster and had a large 
estate indicates that she desired to benefit all of her blood 
relations, and not only a few. The wording of the pro¬ 
vision is broad, but not violative of any law or statute. 
The Court’s only criticism is because of the work and ef¬ 
fort required to administer it. This Court in the considera¬ 
tion of a similar problem in Jewell v. Graham, supra, deter¬ 
mined the intent of the testator from the will considered 
as a whole, then at p. 394 stated: 

“If this was the intent of the testator, plainly ex¬ 
pressed, is there any rule of construction which pre- 




vents the carrying out of such intent? We know of 
none. * * V’ 

The same rule applies in the present case. 

It is stated in the complaint that notice of claims have 
been filed by more than 2,000 persons representing them¬ 
selves to be cousins (Tr. 4). This tends to give the impres¬ 
sion that the number of claimants are so great that the full 
provisions of the will can not be given effect. 

If, as we contend, there is no ambiguity as to this pro¬ 
vision of the will and it was clearly the intention of the 
testatrix to bequeath $1,000 to each of her cousins living— 
no matter how remote—then should those bona fide claim¬ 
ants who are eligible and can prove their i dentity be preju¬ 
diced and eliminated because therebe some great 
number of claimants who are ineligible and incapable of 
establishing proof of their identity or relationship? 

It is extremely doubtful if any large proportion of this 
number of claimants can substantiate their claims. The 
court should not, therefore, be prejudiced by the large 
number of claims, for that fact really has no bearing on the 
issue. 

An illuminating case which indicates how few relatives 
however remote are capable of showing some relationship is 
In re Gilchrist's Estate , 58 P. (2d) 431 (Wyoming 1936). 
In that case, the will provided for payment of $100 to all 
blood relatives no matter how remote, providing they should 
file an affidavit to that effect. Although this very informal 
proof was all that was required, only 485 persons filed 
claims. If some stricter proof were required and if the 
class were limited to cousins it is reasonable to suppose 
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that the number of successful claimants would be greatly 
reduced. This case at least indicates the number of identi¬ 
fiable relatives an average person is likely to have. An 
English case of similar effect is Bennett v. Rouzewood, 
Amb. 381, 27 Eng. Rep. 459. 

The court below has ruled that Item 11 is void, giving 
as the sole reason that it “is incapable of execution”. 

In that the court is manifestly in error. The machinery 
of the Probate Court is designed and set up to take care 
of such cases, and to handle any great volume of claims. 
The Executors, in the bill of complaint in this case, ask 
the court to refer the matter to a Special Master to hear 
and determine the claims and report to the court his find¬ 
ings, if the bequests in Item 11 are held valid and legal. 

Furthermore, in the case of persons who die intestate, 
the statute specifically provides for the distribution of prop¬ 
erty to blood relatives as remote as the fifth degree, and 
certainly in such cases the Probate Court would be required 
to hear and determine the legal rights of claimants, be there 
2,000 or more in number. 

The principal statute here involved is Title 29 of the 
D. C. Code. That statute creates the office of Register of 
Wills, designates the capacity of individuals to make wills, 
provides for the probate of wills, and generally provides 
for administrators, executors and collectors; and then Chap¬ 
ter 12 provides for the distribution of surplus of an in¬ 
testate’s estate after the debts have been settled, and pro¬ 
vides in paragraph 291 that after children, descendants, 
father and mother, brothers and sisters of deceased and 
their descendants, all collateral relations in equal degree 
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shall take; and then finally paragraph 297 (quoted above) 
provides the property shall escheat to the District of Colum¬ 
bia. That specific provision of the statute in Chapter 12 
clearly contemplates distribution of property to blood 
relatives as remote as the fifth degree of blood relations; 
and if the statute specifically provides for such distributions 
of an intestate, then clearly any person by will could effec¬ 
tively and legally direct that their executors shall pay to 
each and every cousin, irrespective of remoteness of rela¬ 
tionship and irrespective of whether his or her parent cousin 
may be living, the amount of $1,000 each. 

The same effect should be given to the specific wording 
of this provision in the will as would be given to the adminis¬ 
tration of the estate of an intestate under Chapter 12 of 
Title 29. Supposing, for instance, Mary Franees White had 
died intestate and left no heirs next of kin, except third, 
fourth or fifth cousins, would not the court have been con¬ 
fronted with exactly the same difficulty of administration as 
is presented in carrying out the provisions of Item 11 of 
this will ? With an estate of this amount, $550,000, the clear 
and definite intent of the testatrix should not be defeated 
because of difficulty, or labor, or work of the Executors, 
the Register of Wills and the Probate Court in the admin¬ 
istration of the provisions of the will. Rule 53 of the Rules 
of Civil Procedure also provides for the Appointment by 
the United States District Courts of a Master to take 
testimony in cases like the one under consideration. Rules 
of Civil Procedure 43 (a) and (b) provide for the taking of 
evidence. See West Publishing Co. Manual of Federal Pro¬ 
cedure, pages 294 to 29S, and pages 330 to 337. 

The language of Item 11 of the testatrix’s will is clear, 
definite and free from ambiguity or uncertainty. It is 
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neither impossible nor impracticable to determine the iden¬ 
tities of the persons belonging to the class of beneficiaries 
designated by the provision of that item. It is the duty 
of the court to determine the meaning of the provisions of 
the will and the intent of the testatrix and direct that the 
Probate Court hear and determine the claims and adminis¬ 
ter the provisions of the will as provided by law. 

Conclusion. 

It is respectfully submitted that the Court below erred in 
holding that Item 11 of the will of Mary Frances White 
was incapable of execution and therefore void, and that its 
judgment must, therefore, be reversed in that respect; and 
the court can and should construe Item 11 of the will to 
include all cousins who may properly be designated in the 
usual and colloquial sense of such term or as defined in the 
Writ of Cosinage and the law of escheat. 

Respectfully submitted, 

T. S. SETTLE, 

ROSS O’DONOGHUE, 

R. S. DOYLE, 

JAMES CONLON, 

E. M. REIDY, 

DANIEL W. O’DONOGHUE, JR., 
ANDREW I. HICKEY, 

JOHN K. CUNNINGHAM, 

JOHN C. SHAW, 

WILLIAM WENDELL, 

IRWIN GEIGER, 

Attorneys for Thomas P. Dalton, William J. 
Reidy, Ellen Lyne, and others of the class 
similarly situated and affected hy Item 11, 
Appellants. 
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In The 

UNITED STATES COURT OF APPEALS 
For the District of Columbia. 


No. 8021. 


Thomas B. Dalton, et at., 


Appellants, 


v. 


Fkaxcts P. White and Geohge I. Borger, 
et at., 

A ppellees. 


> 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOR APPELLANTS. 


PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLANTS. 

Complaint to Construe Will and Other Relief. 

* • * * # 

(). Mary Frances White, late of the District of Columbia, 
a spinster, departed this life on the 25th day of April, 1939, 
aged about 75 years. Said testatrix had a paralytic 
4 stroke about February 4, 1938 and thereafter, until 
the time of her death, was unable to write even her 
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name. She was a resident of the City of Washington all 
of her life and, in addition to her first cousins, all of whom 
were made residuary legatees, she had several other cousins 
residing in the City of Washington, the exact degree of 
whose relationship to her she was in doubt. Her personal 
relations with three of these cousins—two of whom were 
married and had minor children—were intimate and close. 
To one, by Item 10 of the will, she gave her parlor furni¬ 
ture, and to her son (about fourteen years old, a student of 
music) her piano. Another, who had two minor children, 
died subsequent to the execution of the will and a few 
months prior to the death of the testatrix. She left as her 
only heirs at law and next of kin the following: Francis 
P. White, Louis C. White, M. Stella White, only surviving 
children of Patrick White, a paternal uncle of the testatrix: 
Marv Freund, onlv surviving child of Man* W. Kearnev, 
a paternal aunt of the testatrix; and Robert E. White, only 
surviving child of John White, a paternal uncle of the 
testatrix. They are all adults, and the only first cousins of 
the testatrix. Said testatrix left a last will and 
•j testament dated May 12, 1938 and codicils thereto 
dated July 20,1938 and September 1,1938 which were 
duly admitted to probate by this Court, holding a Probate 
Court, in Administration Xo. 35,082, on February 28, 1940, 
and copies thereof are attached hereto as parts hereof. 

7. That the estate of said Mary Frances White consists 
of personal property of the approximate value of $341,000.00 
and real estate of the assessed value of $209,114.00, and 
while the amount which will ultimately be realized on the 
personal property and real estate cannot be stated with 
accuracy at this time, your petitioners believe that the ulti¬ 
mate value of the estate after the payment of estate taxes, 
debts, administration costs and expenses will amount to 
approximately $400,000.00. 
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8. By the terms of the said last will and testament of 
said Mary Frances White, deceased, it was provided 
(amongst other things) as follows: 

“Item 11. I give and bequeath to each one of my 
cousins living at the time of my death irrespective of 
the remoteness of the relationship and irrespective of 
whether his or her parent cousin may be living one 
thousand dollars ($1,000.).” 

10. The plaintiffs are uncertain as to whether or not 
said Item 11 is impossible of administration and therefore 
void and, because of such doubt, they are entitled to receive 
instructions from the Court. 

***** 

I, Mary Frances White, of Washington, D. C., do hereby 
make, publish and declare this as and to be my last 
9 will and testament and revoke all other wills and 
testaments made by me. 

Item 1. I give and bequeath to the Catholic University 
of America one hundred thousand dollars ($100,000.). 

Item 2. I give and bequeath to the Holy Cross College, 
at Brookland, D. C., five thousand dollars ($5,000.). j 

Item 3. I give and bequeath to the Catholic Charities, 
of Washington, D. C., ten thousand dollars ($10,000.). 

Item 4. I give and bequeath to the Little Sisters of the 
Poor of Washington City five thousand dollars ($5,000.). 

Item 5. I give and bequeath to Saint Joseph’s Home and 
School five thousand dollars ($5,000.). 
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Item 6. I give and bequeath to the pastor of the Church 
of the Immaculate Conception, Washington, D. C., at the 
time of my death five thousand dollars in trust, one half 
for the Society of St. Vincent de Paul of that Parish and 
one half for the Ladies of Charity of that Parish. 

Item 7. I give and bequeath to my cousin Francis P. 
White five thousand dollars in recognition of his kindness 
shown me. 

Item 8. I give and bequeath to Margaret Brosnan and 
Margaret Guista each one thousand dollars ($1,000.). 

Item 9. I give and bequeath to Sadie Ilawkins one hun¬ 
dred dollars ($100.). 

Item 10. I give and bequeath my parlor suite and pier 
mirror in my living room to Loretta Farr and my piano 
to Dent Farr, Jr. 

Item 11. I give and bequeath to each one of my cousins 
living at the time of my death, irrespective of the remote¬ 
ness of their relationship and irrespective of whether his 
or her parent cousin may be living one thousand dollars 
($ 1 , 000 .). 

Item 12. I give and bequeath to Francis P. White, C. 
Albert White, Louis C. White, Stella White, and Mary 
Freund each one sixth of the rest and residue of 
10 my personal property and one sixth of the proceeds 
of the real estate of which I may die seized and 
possessed, when and as such real estate may be sold as here¬ 
inafter provided. The other one sixth of said rest and 
residue of my personal property and one sixth of the 
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proceeds of the real estate of which I may die seized and 
possessed shall be held by Francis P. White and George I. 
Borger as trustees to pay the income thereof to Robert E. 
White during his life and upon his death to pay and de¬ 
liver the principal to his two children. 

Said trustees are hereby authorized to accept and retain 
any of my investments, to sell or exchange all or any of 
the property held in trust without obligation on any party 
dealt with in respect to money or property paid or delivered 
to said trustees and to make investments in any kind of 
securities or property according to their judgment, free 
from direction or control of any court and without re¬ 
striction by any statute or rule concerning the character 
of investments which shall be held by fiduciaries. Said 
trustees shall not be liable for any loss through any re¬ 
tention of investment or any purchase or sale made in 
good faith. 

Item 13. To facilitate the distribution of mv estate as 

•/ 

hereinbefore provided I hereby authorize and direct my 
executors hereinafter named to sell any of my investments 
or personal property when and as they may deem wise and 
proper, and I authorize and empower them to sell in fee 
simple all of the real estate of which I may die seized and 
possessed in such lots, at such times, at such prices, upon 
such terms, and in such manner, as they may deem advan¬ 
tageous to my estate, without liability on any person to 
see to application of the purchase money; and, until such 
sales can be made, to manage the said real estate, apply 
the income to the upkeep thereof, and the surplus to divide 
from time to time to the persons entitled according to their 
distributive shares set out in item 12. 
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Item 14. I hereby appoint Frank P. White and George 
I. Borger as executors of this last will and testa- 

11 meat and request that they be not required to give 
bond. 

Witness my signature and seal on this 12th day of May 
1938. 

her 

X 

mark 

MARY F. WHITE (seal) 

The foregoing writing was signed, sealed, published and 
declared by said Mary Frances White as and to be her 
last will and testament in the presence of us, who, at her 
request, in her presence, and in the presence of each other, 
subscribed our names as witnesses thereto on this 12th day 
of May, 1938. 

(s) MIRIAM YERKES 1365 Monroe St. n. w. 

(s) ARTHUR L. WEILER 1342 Meridian PI. N. W. 

I, Mary Frances White, of Washington, D. C., do hereby 
make, publish and declare this as and to be a codi- 

12 cil to my last will and testament dated May 12th, 
1938. 

My cousin C. Albert White having recently died with¬ 
out leaving issue surviving him, I give and bequeath the 
one sixth interest in the rest and residue of my estate which 
he would receive under said will if he survived me to 
Michael J. Curley, Archbishop of Baltimore, or to his suc¬ 
cessor in said office, in trust to disburse five thousand dol¬ 
lars thereof as offerings for Masses for the repose of the 
soul of my father, mother, myself and other members of 
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our family and to disburse the balance among the religious 
and charitable institutions within his diocese which may 
be most needy and worthy according to his judgment. 

Witness my signature and seal on this 20th day of July 
1938. 

her 

X 

MARY FRANCES WHITE (seal) 
Mark 

The foregoing writing was signed, sealed, published and 
declared by said Mary Frances White as and to be a codicil 
to her last will and testament in the presence of us, who, 
at her request, in her presence, and in the presence of each 
other, subscribe our names as witnesses thereto on this 
20th day of July 1938. 

(s) MIRIAM YERKES 
(s) ARTHUR L. WEILER 

I, Mary Frances White of the City of Washington, Dis¬ 
trict of Columbia, do hereby make, publish and 
13 declare this as and to be a codicil to my last will 
and testament dated May 12th, 1938. 

I give and bequeath the sum of One Thousand ($1000.) 
Dollars to Mrs. Charles W. Dowming. 

Witness my signature and seal on this 1st day of Sep¬ 
tember 1938. 


her 

X 

MARY FRANCES WHITE (seal) 
Mark 
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The aforegoing writing was signed, sealed and declared 
by said Mary Francis White as and to be a codicil to her 
last will and testament in the presence of us, who, at her 
request, in her presence, and in the presence of each other, 
subscribe our names as witnesses thereto on this 1st day of 
September 1938. 

(s) MIRIAM YERKES (seal) 

1365 Monroe St. n. w. 

(s) ARTHUR L. WEILER (seal) 

1342 Meridian PI. N. W. 




Answer of Interveners, Thomas B. Dalton, Jane Dalton 
O’Brien, and Mary Dalton Schmelzer. 

Thomas B. Dalton, Jane Dalton O’Brien, and Mary 
Dalton Schmelzer, Interveners, in answer to the 
38 complaint filed herein represent to the Honorable 
Court: 

1. That they admit allegations of paragraphs one (1), 
two (2), and three (3). 

2. That they are not familiar enough with the facts set 
forth in number four (4) to admit or deny same. 

3. That they admit the allegations of paragraphs five 
(5), six (6), and seven (7). 

4. That they deny item eleven (11) of Will of Mary 
Frances White as set forth in paragraph eight (8) of Bill 
of Complaint and further referred to in paragraphs nine 
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(9) and ten (10): “is ambiguous, vague, indefinite, un¬ 
certain and impossible of administration.” On the con¬ 
trary they claim that the language of item eleven (11) is 
clear and definite, that it is entirely possible and practic¬ 
able for this Honorable Court to determine the persons 
who are entitled to take thereunder and among those “cous¬ 
ins” are these Intervening Defendants. 

5. That these intervening defendants have no inter¬ 
est in the matter set forth in paragraphs eleven (11), 

39 twelve (12), thirteen (13) and fourteen (14), there¬ 
fore neither affirming nor denying the same. 

6. These Intervening Defendants agree as to item eleven 
(11), that the Plaintiffs are entitled to a judicial determina¬ 
tion of this Honorable Court as to the identity of the rela¬ 
tionship of all of the persons who by right come within the 
description of the beneficiaries described in said Will, and 
pray that this Honorable Court do so decide. 

7. That these Intervening Defendants join in the re¬ 
quests of the Plaintiffs that a special Master be appointed 
by this Court to hear and determine the claims of persons 
who may assert the right to take under item eleven (11) of 
said Will and to report to the Court his findings with the 
testimony taken before him. 

Your Intervening petitioners answering further state 
that they and their children are each “cousins” within the 
meaning of item eleven (11) of said Will of Mary Frances 
White; therefore, they and their children are entitled to 
the sum of $1,000 each. 

T. S. SETTLE, 

T. S. Settle, 

1385 National Press Building, 
Attorney for Interveners. 
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Motion for Judgment. 

Now come the plaintiffs by their attorneys and move the 
Court for judgment construing the last will and testament 
of Mary Frances White and codicils thereto in ac- 
37 cordance with the plaintiffs’ demand and for reason 
therefor state that there is no genuine issue as to 
any material fact involved, and the answers of the defend¬ 
ants admit that the plaintiffs’ demand for said construc¬ 
tion should be granted. 

(s) HENRY W. SOHON, 

Henry W. Sohon, 

(s) WILLIAM F. KELLY, 
William F. Kelly, 

(s) P. J. J. NICOLAIDES, 

P. J. J. Nicolaides, 

Attorneys for Plaintiffs, 
740-15th Street, N. W. 


Order Construing Will. 

This cause came on to be heard at this term and there¬ 
upon, after argument and reargument by counsel, on con¬ 
sideration thereof, it is by the Court this First day 
49 of May, 1941, ORDERED and ADJUDGED as fol¬ 
lows: 

1. That Item eleven 11 of the last will and testament 
of Mary Frances White dated May 12th, 1938 is incapable 
of execution and therefore void. 
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2. That the remaining questions of law presented by 
the pleadings be deferred for future determination if the 
parties shall deem such determination necessary. 


JENNINGS BAILEY 
Justice. 


(s) 



BRIEF AND APPENDIX * 
FOR CERTAIN APPELLEES 


IN THE 

- / • 

» , i 

, f 

United States Court of Appeals 

«*~ 4 » 

for the District of Columbia 
January Term, 1942. 


No. 8021 


THOMAS B. DALTON, WILLIAM J. REIDY, ELLEN 
LYNE, AND OTHERS SIMILARLY SITUATED, 
(INTERVENERS) Appellants, 

, 4 

V. 

FRANCIS P. WHITE AND GEORGE I. BORGER, EX¬ 
ECUTORS OF THE WILL AND CODICILS OF 
MARY FRANCES WHITE, DECEASED, ET AL. 


Appeal from the District Court of the United States 
for the District of Columbia. 


Alvin L. Newmyeil 
David G. Bress, 

Attorneys for Appellees , Louis C. 
White, Stella White , Mary Freund , 
Robert E. White, Sr., Robert E. 
White, Jr., and Katherine A. Mor¬ 
rissey. 


Pkcss or Byron S. Adams. Washington. D. (\ 







SUBJECT INDEX. 


Page 

INTRODUCTORY STATEMENT . 1 

STATEMENT OF CASE . 3 

SUMMARY OF ARGUMENT. 6 

ARGUMENT . 7 

I. “COUSINS” AS USED IN ITEM 11 MEANS 
FIRST COUSINS ONLY. 7 

(a) English cases. 7 

(b) American cases. 14 

(c) Effect of Other Parts of the Will on the Inter¬ 
pretation of Item 11. 16 

(d) Effect of the parent cousin clause. 19 

(1) Extension to first cousins once removed.. 19 

(2) Effect of Clause is to limit “cousins” in 

Item 11. 20 

n. ITEM 11 IS INCAPABLE OF EXECUTION 
AND IS VOID. 

(a) Effect of remoteness of relationship clause in 

Item 11 . 21 

(1) Analogy to bequests to “ relatives ”. 26 

(b) Effect of the parent cousin clause on the re¬ 
moteness of the relationship clause in Item 11 32 

CONCLUSION . 34 

TABLE OF CASES. 

Anonymous, (1716) 24, Eng. Rep. 26 

Association of Survivors, etc. v. Lamer, 55 App. D. C. 

156, 3 F. (2d) 201. 23 

Atkins v. Best, 27 App. D. C. 148. 23 

Bernlieim, re, 266 P. 378 (Mont. 1928).26,29 

Bishop v. Russell, 241 Mass. 29,134 N. E. 233.14,15 

Blum, in re, 243 N. Y. S. 222 . 14 

Brandon v. Brandon, 36 Eng. Rep. 876 . 28 
























11 


Index Continued. 


Page 

Bridgen, in re, 54 Times Law Rep.26,27 

Bridgivorth v. Collins, 15 Sim. 538, 541, 60 Eng. Rep. 

727 . 15 

Burbey v. Burbey, (1863) 6 L. T. N. S. 573 .8,11 

Caldecott v. Harrison, 9 Sim. 457, 59 Eng. Rep. 435 

7,8,9,11 
15,33,34 

Caplin's Will, in re (1865) 62 Eng. Rep. 720 . 26 

Clark v. Campbell, 82 N. H. 281, 133 A. 166. 26 

Copeland's Executors v. Milne, (1907) Court of Sess. 

(Scotland) 426 .8,12 

Crosley v. Clare, (1761) 36 Eng. Rep. 881. 26 

Dana v. Dana, 185 Mass. 156, 70 N. E. 49. 15 

Doe v. Over, 27 Eng. Rep. 834 .27,28 

Drew v. Wakefield , 54 Me. 291. 29 

Edge v. Salisbury, 27 Eng. Rep. 42. 26 

Evams v. Ockershaiisen, 69 App. D. C. 285, 100 F. (2d) 

695 . 23 

Gilchrist's Estate, in re, 58 P. (2d) 431 .30, 31,32 

Gilmer v. Stone, 120 U. S. at 588 .24, 25 

Handley v. Wriglitson, 60 Md. 198. 26 

Henderson v. Henderson, 77 N. Y. Eq. 317, 77 A. 348... 29 

Hering, in re, 244 N. Y. S. 138. 14 

Higginson v. Kerr, (1898) 30 Ont. L. R. 62.8,13 

Kaiser v. Brandenburg, 16 App. D. C. 310. 23 

Mackie v. Story, 93 TJ. S. 589, 23 L. Ed. 986. 23 

Mahoney v. Grainger, 283 Mass. 189,186 N. E. 86. 23 

McNeilledge v. Galbraith, 8 Serg. & R. 43, 11 Am. Dec. 

572 . 29 

Mullaney v. Monahan, 230 Mass. 245, 119 N. E. id., 232 

Mass. 279,122 N. E. 387 . 15 

Patch v. White, 117 U. S. 210, 29 L. Ed. 860 . 23 

Roach v. Hammond, (1715) 24 Eng. Rep. 180. 26 

Rodarmel v. Gwinnup, 92 Ind. App. 684,173 N. E. 327.. 23 

Salyer, in re, 255 N. Y. S. 81. 14 

Sanderson v. Bailey , 4 Myl. & C. 56, 41 Eng. Rep. 22, 8 

L. J. Ch. N. S'. 18, 2 Jur. 958 .... 15 

Seeman v. Harvey, 114 Md. 241, 79 A. 197. 23 

Smith v. Campbell, (1815) 34 Eng. Rep. 566. 26 

Snoiu v. Durgin, 70 N. H. 121, 47 A. 89. 26 

Sobol, in re, 191 N. Y. S. 676 . 26 

Stevenson v. Abingdon, (1862) 31 Beav. 305, 54 Eng. 

Rep. 1156.7,10,15,16 
































Index Continued. 


Page 

Stoddard v. Nelson, (1855) 6 DeG. M. & G. 68, 43 Eng. 


Thompson v. Thornton, 197 Mass. 273, 83 N. E. 880 .... 26 

Tolson v. Tolson, 10 G. & J. 159. 25 

Walker v. Chambers, 85 N. J. Eq. 376, 96 A. 359.14,15 

Walston v. White, 5 Md. 297 . 23 

Weaver v. Liberty Trust Co., 170 Md. 212, 183 A. 544.. 14 

White v. M. I. T., 171 Mass. 84, 50 N. E. 512. 14 

Wooten v. Hardy, 221 Ky. 338, 298 S. W. 963 . 26 

TREATISES AND STATUTES. 

Blackstone’s Commentaries, Sharswood’s Edition 

(1896) Book 2, Chap. 14, page 203 .23,24 

District of Columbia Code, Title 29, Sec. 297. 25 

Hawkins on Wills .27,29 

2 Jarman on Wills . 29 

3 Jarman on Wills . 14 

1 Page on Wills . 14 

Rensem on Wills . 28 

Schouler on Wills .25,28,29 

Thompson on Wills . 14 

Underhill on WiUs . 29 




















IN THE 


United States Court of Appeals 

for the District of Columbia 
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THOMAS B. DALTON, WILLIAM J. REIDY, ELLEN 
LYNE, AND OTHERS SIMILARLY SITUATED, 
(INTERVENERS), ETC., Appellants . 


FRANCIS P. WHITE AND GEORGE I. BORGER, EX¬ 
ECUTORS OF THE WILL AND CODICILS OF 
MARY FRANCES WHITE, DECEASED, ET AL. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF ON BEHALF OF APPELLEES, 

LOUIS C. WHITE, STELLA WHITE, MARY FREUND, 
ROBERT E. WHITE, ROBERT E. WHITE, JR., AND 
EA.THERINE A. MORRISSEY, 
RESIDUARY LEGATEES. 


INTRODUCTORY STATEMENT. 

This is an appeal by certain of the defendants below from 
a judgment of the District Court of the United States for 
the District of Columbia in an action brought by Francis P. 
White and George I. Borger, executors under the last will 
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and testament of Mary Frances White, deceased, plaintiffs 
below, for construction of her will. The court below entered 
a judgment declaring Item 11 of the will to be void. 

The appellants are large in number and appeal for them¬ 
selves and on behalf of “others similarly situated’’ in a 
class consisting of several thousand persons all of whom 
contend that they are “cousins” of some degree of the 
testatrix and, as such, entitled to take under the terms of 
Item 11 of said will wherein the testatrix bequeathed $1,000 
to each of her cousins. Of said group of appellants, some 
were named as defendants in the complaint filed in the 
court below by the executors. More than one thousand 
(1,000) were permitted to intervene in the court below as 
defendants and there asserted a right to distribution under 
the terms of Item 11 of said will as alleged “cousins” 
thereunder. (R. 16) Some of the latter group of interveners 
now appear on this appeal as appellants. The others prob¬ 
ably fall within the category of “others similarly situated 
and affected by Item 11 of the will of Mary Frances White,” 
as that designation is used in appellants’ brief. Other than 
the group aforesaid, the remaining defendants in the court 
below consisted of all those persons and corporations who 
were named as legatees in the testatrix’s will and the codicils 
thereto, all of whom entered appearances in the action. 

The appellees, on whose behalf this brief is filed, are all 
residuary legatees under the will of the testatrix, Mary 
Frances White, and are the closest blood relatives of said 
testatrix. They consist of the following first cousins; 
namely, Louis C. White, Stella White, Mary Freund, Robert 
E. White and Francis P. White, and the following two first 
cousins once removed, Robert E. White, Jr., and Katherine 
A. Morrissey, both children of the first cousin, Robert E. 
White, Sr. 

By her will, the testatrix made charitable bequests in 
the first six items thereof amounting to $130,000. By Item 
7, she bequeathed “to my cousin Francis P. White,” one of 
the named executors in her will, $5,000; by Item 8, she 



bequeathed $1,000 to each of two friends; by Item 9 she 
bequeathed $100 to her maid; and by Item 10, she bequeathed 
certain furniture to Loretta Farr, a relative, and her piano 
to Dent Farr, Jr., also a relative; by Item 12, she bequeathed 
all the rest and residue of her estate to six named persons 
who were her first cousins, one of whom, C. Albert White, 
predeceased the testatrix and his interest was disposed of 
by codicil dated July 20, 1938. (R. 10) 

Item 11 of the will provided as follows: (R. 8) 

“I give and bequeath to each one of my cousins living 
at the time of my death, irrespective of the remoteness 
of the relationship and irrespective of whether his or 
parent cousin may be living one thousand dollars 
$ 1 , 000 ).” 

The principal relief sought in the complaint filed by the 
executors was a construction of said Item 11. The effect of 
a construction thereof so as to enable all persons to take 
who were cousins in any degree would have been to wipe 
out the entire residue so that there would be no residuary 
estate for distribution to the named first cousins of the 
testatrix other than a nominal part of $1,000 equally divided 
between her named first cousins and the two first cousins 
once removed and fjossibly thousands of distant relatives. 

References in this brief to the pages of the appellees’ 
appendix incorporated herein are designated by the symbol 
“(R. )”; references to the appendix in appellants’ brief 

are designated by the symbol “(App. App. )”. 

STATEMENT OF CASE. 

The facts averred in the complaint are not denied by the 
great number of answers filed by the defendants. Accord¬ 
ingly, no issue of fact is presented by the pleadings. The 
only answer which appears in appellants’ appendix is that 
of the interveners, Thomas B. Dalton, et al., which only 
raises a question of law and does not deny any of the facts 
averred in the complaint. (App. App. 8, 9) After the 
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filing of answers on behalf of the named defendants and on 
behalf of all the many intervening defendants, the executors 
filed a motion for judgment construing the will and codicils 
based on the ground “that there is no genuine issue as to 
any material fact involved, and the answers of the defen¬ 
dants admit that the plaintiffs’ demand for said construc¬ 
tion should be granted.” (App. App. 10) 

According to Paragraph 6 of the complaint, it appears 
that the testatrix, Mary Frances White, died in the District 
of Columbia on April 25,1939 at the age of 75 years. (R. 3) 
She had had a paralytic stroke about a year prior to her 
death and from that time until her death was inactive and 
unable to write even her name. Her last will and testament 
was executed on May 12, 1938. (R. 3, 7, 9) Codicils thereto 
were executed by her on July 20, 1938 and September 1, 
1938. (R. 10) All her first cousins were by their respective 
names, named residuary legatees of her entire residuary 
estate by Item 12 of her will. (R. 8) C. Albert White, one 
of her first cousins, having predeceased her, she made a 
disposition of his interest by a codicil dated July 20, 1938. 
(R. 10) Each of the interests was made payable outright 
by said Item 12 to her named first cousins in equal shares, 
except for the share to her first cousin Robert E. White, Sr., 
as to whom she provided that his one-sixth interest in the 
rest and residue of her estate should be held in trust, the 
income to be paid to him during his life and upon his death 
the principal to be paid to his two children, the appellees 
Robert E. WTiite, Jr., and Katherine Morrissey, first cousins 
once removed of the testatrix. Other than the disposition 
of the residuary estate to her said first cousins and the 
aforesaid one-sixth remainder interest to her two first 
cousins once removed, the testatrix made no specific be¬ 
quests to any of her said first cousins, other than to Francis 
P. White, who was named as an executor in her will, to 
whom she bequeathed $5,000 by Item 7 thereof, using the 
following language: 
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“I give and bequeath to my cousin Francis P. White 
five thousand dollars in recognition of his kindness 
shown me.” (R. 8) 

Although the testatrix referred to Francis P. White, in the 
specific bequest to him in Item 7, as “my cousin,” she did 
not so refer to the legatees named by her in Item 10 of the 
will where she bequeathed her parlor suite and pier mirror 
to Loretta Farr, who was a cousin of some distant relation¬ 
ship ; nor did she refer to the latter’s child, a legatee named 
in Item 10, Dent Farr, Jr., as a cousin, although he was a 
cousin of distant relationship. (R. 3, 8) The only other 
reference made by the testatrix in her will to any specific 
person as her cousins appears in the codicil of July 20,1938. 
(R. 10) There the testatrix referred to C. Albert White, 
one of her first cousins named in the residuary clause with 
her other first cousins as sole residuary legatees, as “my 
cousin.” (R. 10) 

The executors averred that the ultimate value of the 
estate was approximately $400,000 (App. App. 2) As of the 
time when the complaint for construction of the will was 
filed in the court below, on May 23,1940, there had been filed 
more than 2,000 claims for $1,000 each, asserted under Item 
11 of the will, the net result of which, if Item 11 were 
construed so broadly as to permit all such alleged cousins 
to take, would effectively destroy the residuary clause. 

The great number of answers filed in the court below on 
behalf of the large number of alleged cousins, both distant 
and foreign, are not included in the printed record on this 
appeal. No issue of fact is presented by any of the answers 
and the only one printed in the appellants’ appendix joins 
in the request of the executors for a summary determination 
of the construction to be placed on Item 11. (App. App. 8) 
In none of these answers is any issue of fact raised. In 
each of the answers the defendants pray for a judicial 
construction. The motion for judgment based on the plead¬ 
ings filed by the executors (App. App. 10) was not met with 
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any opposition other than the contention of the appellants 
that Item 11 of the will should be construed so as to enable 
all persons who are cousins of any degree to take under that 
item and the opposition thereto by the appellees, other than 
the executors, who contended that the item was either en¬ 
tirely void or should be construed so as to be limited to first 
cousins and first cousins once removed. After lengthy oral 
arguments in the court below, in which counsel for all the 
parties were afforded an opportunity to be heard on their 
respective contentions, Mr. Justice Bailey signed an order 
on May 1, 1941, declaring Item 11 to be void. From that 
order an appeal to this court was taken by the appellants 
herein. 

SUMMARY OF ARGUMENT. 

Item 11 of the will is limited to first cousins and first 
cousins once removed. The references made by the testatrix 
in her will to two persons by name, calling each of them 
“my cousin,” each of whom was a first cousin, conclusively 
establishes the sense in which cousins was used by her in 
Item 11, in view of the reference in Item 10 to other persons 
of a distant cousinly relationship, to whom the testatrix did 
not there refer to as cousins. 

The parent cousin clause in Item 11, “irrespective of 
whether his or her parent cousin may be living,” has a 
two-fold effect: (1) It establishes that the remoteness of 
relationship clause was not intended literally to apply to 
cousins of any degree of consanguinity; and (2) It extends 
the limited application of cousins to first cousins by extend¬ 
ing the term to first cousins once removed. 

In the alternative, if the foregoing construction is not 
accepted by the Court and the literal interpretation of Item 
11 submitted by the appellants is considered, then Item 11 
is entirely void and fails because it extends the designation 
of beneficiaries therein to so large a part of mankind as to 
render it incapable of execution. The literal interpretation 
claimed by the appellants is contrary to the intent of the 
testatrix as expressed within the will itself. 
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ARGUMENT. 

To give effect to the plain and clear language used in 
Item 11 would be the equivalent of creating a class of 
beneficiaries so broad and extensive as to include therein 
practically the entire human race. Such is the literal inter¬ 
pretation of the item. There is no contention on this appeal 
that Item 11 is ambiguous. Any explanation of the item to 
limit the group covered by the plain language would amount 
to a rewriting thereof. 

The determination in the court below was that Item 11 
was so broad that it was incapable of execution and, there¬ 
fore, void. That same determination is also urged upon 
this court. In the alternative, these appellees submit that 
should this court not so hold, the only reasonable interpre¬ 
tation to be adopted is that Item 11 extends only to the 
testatrix’s first cousins and her first cousins once removed. 

I. 

“Cousins” As Used in Item 11 Means First Cousins Only. 

Unless there is language in the context of a will which 
shows that the word cousins was used in some different 
sense, the law is long and well established, both in the 
United States and in England, that devises or bequests to 
cousins is a gift to first cousins only. 

(a) English Cases. 

The line of authority on this proposition has been un¬ 
broken in England since 1855, although the first case on 
the point in England which contained a contrary dictum in 
1845, Caldecott v. Harrison, 9 Sim. 457, 59 Eng. Rep. 435, 
was expressly disapproved and was not followed by the later 
English cases. 

Stoddard v. Nelson, (1855) 6 DeG. M. & G. 68, 43 
Eng. Rep. 1156. 

Stevenson v. Abingdon, (1862) 31 Beav. 305, 54 Eng. 
Rep. 1156. 
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Burbey v. Burbey, (1863) 6 L. T. N. S. 573. 

Higginson v. Kerr, (1898) 30 Ont. L. R. 62. 

Copeland’s Executors v. Milne, (1907) Court of Sess. 

(Scotland) 426. 

In Caldecott v. Harrison , supra, decided in 1845, the tes¬ 
tator gave legacies to several persons, describing each of 
them as his cousin. By a codicil he gave his residuary estate 
to all such of his cousins, both on his father’s and mother’s 
side, as should be living at his decease, and to all the chil¬ 
dren of such of his said cousins as might heretofore have 
died or might die in his lifetime. The testator left several 
first cousins and children of first and second cousins. The 
court held that the only cousins entitled to take under the 
residuary bequest were those who were first cousins and 
the children of those first cousins who had predeceased the 
testator. The court said: 

“I admit that the word ‘cousins,’ if used simpliciter, 
would include cousins of every description. But the 
court frequently is obliged to put a restricted sense on 
general words. In my opinion, wills, like all other 
instruments, are best construed when you can find out 
from the context of the instrument itself in what sense 
the testator has used the term, the meaning of which is 
disputed. Here it is stated that whenever he has named 
in his will persons as his cousins, they are all of them 
persons who stood in the relation of first cousins to him. 
In the codicil he gives his residuary estate to such of 
his cousins on his father’s and mother’s side as might 
be living at his decease, and to all the children living at 
his decease of such of his said cousins as might have 
theretofore died or might die in his lifetime. As, there¬ 
fore, he uses the words ‘ cousins and children of coicsins,’ 
it is obvious that he mitst use the term cousins in a 
restricted sense; for the children of cousins are not 
meant to take directly, but by way of substitution. 
(Italics supplied). 

“I think that the true interpretation of the will and 
codicil taken together, is that by the word ‘cousins’ the 
testator meant first cousins simply and strictly, without 
any qualification. Therefore, Bradley, who was a first 
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cousin once removed, cannot take, or can the children 
of first cousins, unless they happen to come in by way 
of substitution.” 

The next leading English case after Caldecott v. Harrison, 
was Stoddard v. Nelson , supra , which reversed Stangey v. 
Nelson. In that case it was held that where a bequest is 
made to “cousins” simpliciter, first cousins only will be 
held entitled to take. There, the testator, after making 
certain specific bequests, provided a legacy “to all his, the 
said testator’s cousins who should be living at his the said 
testator’s decease in equal shares.” In construing this 
clause to include first cousins only, the following was said 
by Lord Chancellor Cranworth: 

1 ‘ In this case I have come to the conclusion that the 
only persons who can take are the first cousins living at 
his death. The testator has unfortunately used expres¬ 
sions without being aware of their effect, and the court 
has nothing to guide it as to what his meaning was but 
the words themselves, the case being wholly untouched 
by authority. In other instances there have been cir¬ 
cumstances enabling the court to put an interpretation 
on the words used, but there is nothing of the sort here. 
The testator simply directs his estate to be sold, and 
the proceeds to be applied in payment of his funeral 
and testamentary expenses and certain legacies, and 
upon an event which has happened that the proceeds 
shall be divided among all his ‘cousins’ who shall be 
living at his death. The question now to be determined 
arises between first cousins, second cousins and first 
cousins once removed, and the Vice-Chancellor has de¬ 
termined in favor of cousins generally and ordered ad¬ 
vertisements for all cousins to come in. The decree 
in this form cannot be right for it ought not to have 
directed an advertisement without determining what 
cousins were entitled, and the court was bound to de¬ 
clare what was the meaning of the words used. I have 
come to the conclusion that it means first cousins only. 

“I must assume that the testator intended to direct 
a trust which could be carried into execution; and if the 
door was open to all cousins, the meaning of the word 
would be much the same as that of relations. This 
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consideration led me to look at the first cases where 
words, including relations generally, were cut dowm to 
next of kin, according to the statute of distributions. 
... I think that if a testator says no more than that he 
gives to cousins he must be taken to mean first cousins. 
That will be a practical construction and one bv which 
the parties entitled will be easily ascertained; it coin¬ 
cides, too, with ordinary experience, for when a person 
speaks of cousins he generally means first cousins, the 
children of an uncle or aunt; and I think that, in the 
present case, there being first cousins, this is the proper 
construction to adopt. The decree must, therefore, be 
varied accordingly, and the suit by cousins more remote 
must be dismissed. The declaration will be, that by 
cousins are meant first cousins only.” 

In the later English case of Stevenson v. Abingdon , supra, 
decided in 1862, the same conclusion was reached in a case 
where the testator provided a legacy “in trust for all and 
every my cousin or cousins (descendants from my father’s 
and mother’s brothers and sisters) living at my death.” In 
holding that this legacy was limited to first cousins only, 
the Master of the Rolls, Sir John Romilly, said: 

“The question is, the meaning of the word‘cousins.’ 
I think that this is given by the old cases, which I have 
followed. 

“Prima facie the word ‘cousin’ means first cousm, and 
not a first cousin once or more times removed; still less 
does it mean a second or third cousin, which might go on 
indefinitely. Here the testator gives to all and every his 
cousin or cousins (descendants of his father’s and 
mother’s brothers and sisters) living at his death. These 
latter words plainly exclude all second cousins. The 
question argued is that it includes first cousins once 
removed. Stopping at the words I have read, it is said 
that he could not have meant to confine the words to 
first cousins, because he had only four first cousins alive 
at the date of his will, and that these he excludes by 
name by his codicil, and that as his uncles and aunts 
were all dead, there could not be any other first cousins. 
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But I do not think that the introduction of these words 
‘all and every’ which are formal can affect the con¬ 
struction, and the argument I have stated is removed by 
the further words of the bequest, because it goes on thus 
‘and such of the issue living at my death of any cousin 
or cousins of mine.’ If he had intended in the gift to 
cousins to include first cousins once removed, he would 
not have spoken of issue of cousins, because the sons 
and daughters of first cousins of the testator are their 
issue, and are also his first cousins once removed. 
Therefore, here he plainly makes a distinction between 
cousins and the issue of cousins, that is between first 
cousins and first cousins once removed. No doubt in 
ordinary conversation these persons would be called 
cousins and that is one of the difficulties. But I am of 
the opinion, that the only mode of interpreting these 
words is to say that the testator meant first cousins or 
cousins german, that is, the children of the brothers and 
sisters of his father and mother. I am of the opinion, 
also, that, according to the established rule, the word 
issue is to be confined to children where there is a 
reference to their parents’ share, and I must exclude 
all issue that are not children of cousins. It means, if 
a first cousin should die in the testator’s lifetime leaving 
children, such children are to take the share which the 
parent would have taken, and per stirpes and not per 
capita, and I should violate the rule laid down if I held 
otherwise.” (Italics supplied) 

In the case of Burbey v. Burbey, supra, the will provided 
a legacy “to all my cousins, in all respects.” It was there 
claimed on the one side that the word cousins should be 
limited to first cousins and on the other side that by author¬ 
ity of Caldecott v. Harrison , the word cousins should be 
extended beyond first cousins. It was there argued that 
since the gift was to all the testator’s “cousins in all re¬ 
spects,” that the same was void for uncertainty because a 
gift to cousins “in all respects” was equivalent to a gift to 
the whole human race. In the alternative, it was argued 
that it should be treated as a gift to the testator’s relations 
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and confined to the next of kin under the statute of distribu¬ 
tion. The court held: 

“The words ‘in all respects’ have no definite force or 
meaning ... it has been argued that he meant to include 
all his relatives and everybody else. But I think it is 
clear that he meant that nobody but first cousins were 
to take; and I have no difficulty in declaring that first 
cousins only are the persons who are entitled under the 
residuary disposition in the testator’s will.” 

In Copeland’s Executors v. Milne, supra, decided in 1907 
by the Court of Session of Scotland, the residuary clause 
provided as follows: 

“I wish my whole estate realized and equally divided 
between bv cousins on mv mother’s side who shall be 
alive at the time of my death. ’ ’ 

The testator was survived by his brother and sister men¬ 
tioned in the will, by eight first cousins on his mother’s side, 
by thirteen first cousins once removed on his mother’s side 
and by two first cousins once removed of a deceased first 
cousin. He was also survived by six first cousins twice 
removed. In limiting the legacy to first cousins only, the 
court said : 

“The first question raised in this case is as to the sense 
in which the testator used the word ‘cousins’ in his will. 
Did he by ‘cousins’ on my mother’s side mean first 
cousins only, i. e., children of brothers or sisters of his 
mother or did he also mean to include everyone in any 
degree of relationship to which the term is sometimes 
applied, e. g., first cousins once removed or twice re¬ 
moved or second cousins? I have no doubt whatever 
that by ‘cousins’ he meant only first cousins. That is 
the primary and normal use of the word and the one in 
which it must be presumed the testator used it if in 
fact he had first cousins and there is nothing in the 
settlement to indicate that he meant to use it in a wider 
or looser sense. Such a wider use will generally be 
improbable for in many cases as here the fact would be 
to multiply the number of recipients of the testator’s 
bounty to a more or less indefinite extent.” 
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Lord Justice Law, in a concurring opinion, said: 

‘ ‘ I am of the same opinion. In the English cases which 
were quoted to us by Mr. Munro it was held that when 
the word ‘cousins’ is used in a will or deed it must be 
construed as meaning first cousins unless there is some¬ 
thing in the context to show that it is used in a different 
sense. These authorities seem to me to be practically 
conclusive of the present question because there is no 
difference between the law of England and the law of 
Scotland in this matter and the cases are by high 
authorities, the leading case having been decided by so 
eminent a judge as Lord Cranworth. Without authority 
I should have come to the same conclusion, not only 
because I think that the primary meaning of the word 
“cousins’ is limited to first cousins but because I think 
there are-circumstances which make it very improbable 
that the testator used the word to denote more remote 
relations than cousins german. The settlement was 
executed in Aj)ril 1904 and the testator died in October 
1905. At his death he had eight first cousins alive. If 
first cousins alone are included, each beneficiary will 
receive a very substantial benefit. He had also no fewer 
than thirteen first cousins once removed and six first 
cousins twice removed; that is nineteen cousins more 
remote than first cousins, so that if all these cousins 
were included, this simple estate would be divided 
among twenty-seven persons making the benefit of each 
inappreciable. Again the estate was to be realized and 
divided equally among the cousins. This is very intel¬ 
ligible if they are all of the same degree of relationship, 
but it is not so apposite when relations of different 
degrees are included. Therefore, I have no doubt that 
the construction which I think to be sound and proper 
is also the construction which carries out the intention 
of the testator.” 

In Higginson v. Kerr, supra, decided by the High Court 
of Justice of Ontario in 1898, the testator provided a legacy 
‘ ‘ to each of my cousins the sum of one dollar payable at my 
decease.” In holding that this legacy was limited to first 
cousins only, the court said: 

“I am, after consulting the authorities referred to, of 
the opinion that the word ‘cousins’ in the seventh para- 
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graph of the will must be taken to mean first cousins 
only. That is to say, children of uncles or aunts of the 
testator.” 

In 3 Jarman on Wills 1609 the following is stated: 

“So descendants of first cousins will not take under a 
gift to first cousins or cousins german; nor a first cousin 
once removed under a gift to second cousins. And 
‘cousins’ prima facie means first cousins.” 

In Thompson on Wills 2d ed. sec. 284, it is stated: 

“Prima facie the word ‘cousins’ means first cousins, 
and not cousins once or more times removed. Thus a 
gift to each of the cousins of a testator passes to the 
first cousins only and not to first cousins once removed. 
A gift to all of the first cousins of the testator does not 
include the issue of first cousins deceased w’hen the will 
was executed. White v. M. I. T., 171 Mass. 84, 50 N. E. 
512.” 

In 1 Page on Wills, sec. 909 it is stated: 

“When used in a will to denote a beneficiary, the word 
cousin ordinarily means a first cousin; that is, a son 
or daughter of an uncle or an aunt. A legacy to 
‘cousins’ passes to the first cousins only and not to 
first cousins once removed.” 

( b) American Cases. 

The authorities in the United States have consistently 
followed the rule limiting the application of the word 
cousins to first cousins only, to such an extent that neither 
first cousins once removed nor second cousins have been 
held to be included within the term cousins. 

Bishop v. Russell, 241 Mass. 29, 134 N. E. 233. 

In re Blum, 243 N. Y. S. 222. 

Walker v. Chambers, S5 X. J. Eq. 376, 96 A. 359. 
Weaver v. Liberty Trust Co., 170 Md. 212, 183 A. 544. 
In re Salyer, 255 N. Y. S. 81. 

In re liering, 244 N. Y. S. 138. 
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In the opinion of the Supreme Judicial Court of Massa¬ 
chusetts in Bishop v. Russell, it is stated as follows: 

“The testatrix, after certain specific bequests, dis¬ 
posed of the residue of her estate by the seventh clause, 
the material part of which on the present record reads 
as follows: ‘All that remains I give in equal shares to 
my cousins, nephews and nieces living at my death.’ 
It appears that she left no nephews and nieces, but 
only grandnephews and grandnieces, which the parties 
agreed were included in the term ‘nephews and nieces.’ 
The testatrix, however, had sixteen first cousins and 
many second cousins, and the question is whether the 
respondents, who come within the last class, are entitled 
to participate in the distribution. The bequest is ‘in 
equal shares to my cousins, nephews, and nieces living 
at my death.’ If she had said my ‘first and second 
cousins,’ the degree of consanguinity of the respon¬ 
dents would have been material. Bridgworth v. Col¬ 
lins, 15 Sim. 538, 541, 60 Eng. Rep. 727. But the be¬ 
quest to ‘cousins,’ in the absence of any testamentary 
language limiting her meaning, includes only first 
cousins; the child or children of an uncle or aunt. 
Stoddard v. Nelson, 6 DeG. M. & C. 68, 73,43 Eng. Rep., 
1156,25 L. J. Ch. N. S. 116, 2 Jur. N. S. 27, 4 Week, Rep. 
109; Caldecott v. Harrison, 9 Sim. 457, 461, 59 Eng. 
Rep., 435, 9 L. J. Ch. N. S. 331, 4 Jur. 885; Sanderson v. 
Bailey, 4 Myl. & C. 56, 41 Eng. Rep. 22, 8 L. J. Ch. N. S. 
18, 2 Jur. 958; Stevenson v. Abingdon, 31 Beav. 305, 54 
Eng. Rep., 1156, 9 Jur. N. S. 1063, 9 L. T. N. S. 74, 11 
Week. Rep. 935; Walker v. Chambers, 85 N. J. Eq. 376, 
377, 96 Atl. 359. We are, therefore, of opinion that the 
word ‘cousins’ was used by the testatrix in the ordinary 
lexical and legal meaning, and that the decree ordering 
distribution among the grandnephews and grandnieces 
and the first cousins, to the exclusion of the second 
cousins, should be affirmed with costs to be taxed upon 
the fund as between solicitor and client. Dana v. Dana, 
185 Mass. 156, 70 N. E. 49; Mullaney v. Monahan, 230 
Mass. 245, 119 N. E. 755, id. 232 Mass. 179, 122 N. E. 
387.” 

In Walker v. Chambers, supra, the testatrix bequeathed 
her estate to institutions, friends and relatives. It contained 
29 items, the last item of which provided, as follows: 



“I give, devise and bequeath the remainder of my per¬ 
sonal property to my cousins mentioned in this will. ’ ’ 

Ten first cousins and seven second cousins are mentioned 
and the second cousins contended that they were entitled to 
participate as cousins in the distribution of the residue. 
The question involved in the case was whether or not the 
use of the word cousins in the residuary clause should in¬ 
clude second cousins as well as first cousins, since seven of 
the persons named in the will were second cousins. The 
court held that the residuary estate should be divided among 
the first cousins only, relying on the significant language in 
the leading English case of Stevenson v. Abingdon , supra. 
The court referred to the Century Dictionary definition of 
cousin and said, as follows: 

“Specifically in modern usage, the son or daughter of 
an uncle or aunt, or one related by descent in a diverg¬ 
ing line from a known common ancestor. In its usual 
and ordinary acceptation the term cousin does not con¬ 
note second or third cousin and in common parlance 
and daily intercourse it is generally understood to re¬ 
late to a child of an uncle or aunt—first cousin—and 
without anything else to guide us it is to be assumed 
that the testatrix used it in the popular sense and so it 
was held by Lord Chancellor Cranworth in Stoddard 
v. Nelson.” 

( c ) Effect of Other Parts of the Will on the Interpretation 

of Item 11 

Up to the time the complaint was filed in the court below, 
more than 2,000 persons had submitted claims as alleged 
cousins, each claiming $1,000 under Item 11. (R. 2) Al¬ 
though a greater part of this multitude has been standing 
by, awaiting the outcome of this litigation, more than 1,000 
of them saw fit to actually intervene as defendants in the 
court below. It is their contention that under Item 11 each 
is entitled to $1,000 or so much thereof as will enable an 
equal pro rata distribution among all members of the group. 
If only 400 should establish collateral relationship, the 
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entire estate will be exhausted and there will be no residuary 
estate for the first cousins whom the testatrix sought to 
single out by naming each in Item 12. Furthermore, the 
effect of such a construction is equivalent to imputing irony 
to the testatrix and an intent on her part to make a mockery 
out of the following clauses of her will: 

(1) That part of Item 12 wherein the testatrix established 
a trust of one-sixth of the residuary estate to be held by the 
trustees during the life of Robert E. White, Sr., and to pay 
the income therefrom to him during his lifetime and upon 
his death to pay the same to his twro children. (R. 8) 

(2) That very significant part of the codicil of July 20, 
1938 w r herein the testatrix, because of the death of her first 
cousin, C. Albert White, disposed of the one-sixth interest 
in the residuary estate theretofore bequeathed to him under 
Item 12, by giving the ‘‘one-sixth interest in the rest and 
residue of my estate which he would receive under said will 
if he survived me to Michael J. Curley, Archbishop of Balti¬ 
more, or to his successor in said office, in trust to disburse 
five thousand dollars thereof as offerings for Masses for the 
repose of the soul of my father, mother and myself and 
other members of our family and to disburse the balance 
among the religious and charitable institutions within his 
diocese vihich may be most needy and worthy according to 
his judgment.” (R. 10) 

To establish a trust of sufficient size to produce a return 
for Robert E. White, Sr., and then to pay the corpus over to 
his children upon his death must, in view of the size of the 
testatrix’s estate, have been intended by the testatrix to be 
a sizeable amount and not merely a few hundred or a few 
thousand dollars. Furthermore, in the codicil referred to 
in (2), it is again apparent that the testatrix was aware of 
the substantial nature of each of the six residuary interests. 
From one of such interests only, she directed that $5,000 be 
disbursed as offerings for Masses and that the balance be 
used for such charitable purposes as may be selected by 
Archbishop Curley or his successor. 
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It is significant to note that at no place in appellants’ 
brief is any effort made to construe the word cousins in the 
light of the remaining terms of the will. 

It is submitted that the sense in which the testatrix used 
the word cousins in Item 11 of the will can be gathered from 
her use of it and her lack of use of it within the four corners 
of the will itself. 

The sense in which the testatrix used the word cousins 
in her will may be shown by a consideration of the various 
instances where she employed the term as against the in¬ 
stances where she did not employ it: 

(a) In Item 7 of the will a reference is made to “my cousin 
Francis P. White/* Francis P. White is also named as a 
residuary legatee in Item 12. (R. 8) 

(b) The same Francis P. White, designated as “Frank P. 
White,” is named in Item 14 as one of the executors. (R. 9) 

(c) C. Albert White, a first cousin of the testatrix, is 
named as a residuary legatee in Item 12, with the other 
named residuary legatees. (R. 8) 

(d) In the codicil of July 20, 1938, the testatrix referred 
to the same C. Albert White as follows: “My cousin C. 
Albert White having recently died without having issue 
surviving him ...” (Italics supplied) (R. 10) 

In contrast with the foregoing references to the two first 
cousins specifically named and designated as cousin in parts 
of the will other than Item 12, the attention of the Court is 
directed to the manner in which the testatrix refers to the 
“Farr” legatees in Item 10 of her will, who are admitted 
by the pleadings to be distant cousins but are not designated 
or described as cousins in the will, and to them the testatrix 
gave mere nominal bequests. (R. 3) 

(a) To Loretta Farr, a distant relative of the testatrix, 
she bequeathed a mirror and parlor suite. (R. 3, 8) 

(b) To the son of Loretta Farr she bequeathed her piano. 
(R. 3, 8) 
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The significance of the foregoing comparison lies in the 
fact that, apart from her first cousins, references in the will j 
by name to other persons who were distant cousins were not 
made by designation as cousin, yet in the two instances in ; 
which the testatrix had occasion to refer to her first cousins, 
Francis P. White and C. Albert White, in each instance she 
referred to each of them as my cousin. (R. 8, 10) 

( d) The effect of the Parent Cousin Clause in Item 11, 
“Irrespective of whether his or her parent cousin may 
be living”, is ( 1 ) to extend the bequests in Item 11 to 
the two first cousins once removed, and ( 2) to limit the 
use of the word “cousins” in Item 11 to first cousins 
only. 

{l) Extension to first cousins once removed. 

As indicated by the unbroken line of authority in both 
England and America, a gift to cousins means first cousins 
only. A testator has the right, however, to extend the 
meaning of the word cousins by appropriate language. The I 
language of extension here in question, given its only pos¬ 
sible interpretation, is to enlarge the meaning of the term 
“ cousins’ * so as to include the children of such cousins as 
are entitled to take. The extension embodies children of | 
first cousins who are first cousins once removed. 

To the extent that this parent cousin clause extends the 
designation of beneficiaries entitled to take to the children 
of cousins, and possibly to the grandchildren of cousins, the 
designation is clear. The testatrix left only five first cousins 
and only one of these cousins, Robert E. White, Sr., had 
children. She made no specific bequest to these children in 
her will. By the terms of the will these children were not 
to obtain any benefits under the will until the death of their 
father who was bequeathed an income for life and upon his 
death the principal was to be paid to his two children. It is 
submitted that, consistent with the foregoing reasoning, 
the effect of Item 11 was not only to give $1,000 to each of 
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her first cousins, but also such amount to the children of her 
first cousin, Robert E. White, Sr., who are Robert E. White, 
Jr., and Katherine A. Morrissey, appellees in this appeal. 

The further effect of this clause is to permit the cousins 
entitled to take under Item 11, comprehending first cousins 
and their children, to take per capita and not per stirpes. 

(2) Effect of clause is to limit “ cousins” hi Item 11. 

The term cousins used in Item 11 can not be given an 
extended construction to cousins of all degrees of relation¬ 
ship by virtue of the clause “irrespective of the remoteness 
of the relationship,” because in so doing it would be neces¬ 
sary to entirely ignore the effect of the words “irrespective 
of whether his or her parent cousin may be living.” If 
cousins is extended to all degrees of cousins, all degrees 
would comprehend the children of cousins. Therefore, in 
order to give effect to the parent cousin clause, the use of 
the term cousins must be so limited in its construction that 
the parent cousin clause will have some effect upon it. The 
only effect such clause has is to extend by enlarging the 
group theretofore defined. The cousin group thus defined 
should not be so construed that words of enlargement will 
have no effect to enlarge. That is. if the appellants’ con¬ 
tention that the words “irrespective of the remoteness of 
the relationship” is per se sufficient to cover all degrees of 
cousinly relationship, it must necessarily include cousins 
one, two and three or more times removed. The children 
of any cousin, whether such cousin is a first or fifth cousin, 
are related to the testatrix in the same degree as is the 
parent but are designated as once removed. If a fifth cousin 
exists who has a child, that child is a fifth cousin once re¬ 
moved but is still a cousin within the scope of the decisions 
already cited. If the remoteness of relationship clause 
covers all of them, the words of the parent cousin clause 
would be mere surplusage since its clear meaning is simply 
to extend the beneficiaries of Item 11 to the children of 
cousins. It must follow, therefore, that the sense in which 
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the testatrix used the word cousins in Item 11 is not that 
contended for by the appellants, but must be limited to first 
cousins only, under the rule that a bequest to cousins means 
first cousins only. This rule of law is admitted by the 
appellants. The effect of the parent cousin clause is also 
discussed under Point II of the Argument which follows. 


Item 11 is Incapable of Execution and is Void. 

(a) Effect of remoteness of relationship clause in Item 11. 

Whether we accept the Biblical theory of creation having 
its inception with Adam and Eve or whether we adopt an 
heretical theory of evolution, on either premise, the conclu¬ 
sion is inescapable that every person now living is related 
to his contemporaries in some degree of cousinly relation¬ 
ship some degrees removed. On either the approach of the 
fundamentalist or the approach of the scientist, the brother¬ 
hood of man contemplates a progressive development of 
man’s heritage from one or more common sources of an¬ 
cestry. 

The centuries of man’s existence implies the great multi¬ 
tude of collateral relatives belonging to overv man. A man 
may not have lirst cousins, nor may he have second, third 
or fourth cousins. But cousins of some degree of relation¬ 
ship everyone does have if an approach is made ascending 
the line of descent until a common ancestor is reached. 
Persons having a common grandfather are first cousins; 
those having a common great-grandfather are second cous¬ 
ins; those having a common great-great-grandfather are 
third cousins, etc. 

If a literal interpretation is given to the plain language 
of that clause of Item 11 which enables all cousins to take 
“irrespective of the remoteness of the relationship,” it 
must necessarily follow that all contemporaries of the testa- 
irix who descend from any common ancestor with the tes¬ 
tatrix are cousins of some degree of remote relationship. 
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For example, practically all tin* group numbering more 
than a thousand persons who have intervened as defendants 
in the case at bar (and they constitute only a part of the 
many who have presented and will in the future present 
claims as cousins) have admitted that the appellees on whose 
behalf this brief is tiled arc tin* only first cousins and first 
cousins once removed of the testatrix. They fail to show, 
however, any more than that they are descended from a 
common ancestor, generally without indicating whether the 
common ancestor is five or ten generations removed. The 
remoteness of the relationship clause would enable all such 
claimants to participate on a common basis with the first 
cousins whom the testatrix expressly named as the bene¬ 
ficiaries of her bounty in her residuary clause. The accep¬ 
tance of the appellants’ contention of literal interpretation 
of the clause would result in a distribution to the residuary 
legatees of an inconsequential sum on an equal basis with 
those who are third, fifth or tenth cousins. 

Nevertheless, tin* clause is clear. There is no ambiguity 
in the terms used therein. Because of the clarity of its wide 
sweeping effect to bring within its purview an endless multi¬ 
tude of persons as beneficiaries, the trial court properly 
found that the clause was incapable of execution and void. 
Since appellants also concede that no ambiguity exists, no 
occasion arises for parol evidence to explain the sense in 
which the clause was used by the testatrix. Such evidence 
might have the effect of rewriting the clause if such evi¬ 
dence tended to show that the testatrix intended only certain 
of her cousins to take as cousins under Item 11. This would 
contradict the very language used. Such evidence is proper 
in cases where it may clarify that which is otherwise am¬ 
biguous, such as a description of a legatee in a will where 
two or more persons answer the same description. It can 
not be resorted to where the effect thereof would be to 
rewrite plain language in a will. 

Unless a will clearly describes the persons entitled to take 
or the benefits conferred, the bequest will fail. Parol evi- 
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dencc is not competent to enlarge, vary or contradict plain 
language. 

Patch v. White, 117 F. S. 210, 29 L. Ed. 860. 

Mackic v. Story, 93 V. S. 589, 23 L. Ed. 986. 

Leans v. (tckcrshaitscn, 09 App. D. C. 285, 100 F. 
(2d) 695. 

dissociation of Snrri roes, etc. v. Lanier. 55 App. D. 

<\ 156. 3 F. (2d) 201. 

.Ill:ins v. Pest, 27 App. IX (’. 148. 

Kaiser v. Bradcnlrurg . 16 App. I). C. 310. 

Walston v. White, 5 Md. 297. 

Itoflannel v. (hcinnnp, 92 hid. App. 684, 173 X. E. 327. 

Seeman v. Ilarrei /. 114 Md. 241, 79 A. 197. 

Mahoney v. Grainger . 283 Mass. 1^9, 186 X. E. 86. 

If the remoteness of relationship clause is given the effect 
contended for by the appellants, the degree of blood rela¬ 
tionship becomes immaterial since those persons entitled to 
take under Item 11 are designated regardless of their degree 
of cousinly relationship. If that be the case, it is not possible 
to say that the testatrix intended to limit the group of bene¬ 
ficiaries to second, third, fourth, twentieth or fiftieth cous¬ 
ins; nor that she intended to limit it to such cousins once, 
twice, or twenty times removed. If remoteness of relation¬ 
ship, therefore, refers to remoteness of degree of consan¬ 
guinity, then it must necessarily follow that such a bequest 
is entirely void because of the unlimited group entitled to 
share on the same footing, which group may be large enough 
to include a substantial part of all mankind. Such an exten¬ 
sion of the class of the beneficiaries entitled to take is so 
all-inclusive as to make distribution not only administra¬ 
tively impossible but also contrary to public policy. Such 
a bequest is incapable of execution and is void. 

In this connection, a statement apropos of these obser¬ 
vations is contained in Blackst one’s Gonunenfaries , Shars- 
wood’s Edition (1896) Book 2, Fhapter 14, page 203: 

‘’In short, as many ancestors as a man has, so many 
common stocks he has from which collateral kinsmen 
may be derived. And as we are taught by holy writ that 
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there is one couple of ancestors belonging to us all, 
from whom the whole race of mankind is descended, the 
obvious and undeniable consequence is that all men are 
in some degree related to each other. For, indeed, if 
we only suppose each couple of our ancestors to have 
left, one with another, two children; and each of those 
two children on an average to have left two more (and, 
without such a supposition, the human species must be 
daily diminishing), we shall find that all of us have now 
subsisting near two hundred and seventy millions of 
kindred in the fifteenth degree, at tin* same distance 
from the several common ancestors as ourselves are; 
besides those that are one or two descents nearer to or 
farther from the common stock, who may amount to as 
many more.” 

To extend the meaning of the word cousins to degrees of 
relationship more remote than first cousins, it must be done 
by clear and unequivocal language of extension with a 
specific designation of the degree of cousinly relationship 
intended to take. To bequeath to cousins regardless of 
degree of consanguinity is too general and void. To extend 
to second, third, fourth or twentieth cousins may be valid if 
the degree of relation is specified. It cannot be done by the 
broad inclusion of all degrees of relationship, because then 
there is no limit to the persons entitled to take. This 
necessarily follows from the rule that a legatee must 
be adequately described in the will with such certainty that 
his identity may be determined either with or without resort 
to extraneous evidence of identification, without rewriting 
any of the language of the will as a result of such evidence. 
That can not be done in the case at bar. To consider evi¬ 
dence to show that a lesser number than all cousins of all 
degrees were intended would necessarily conflict with the 
plain language of Item 11. To enable all cousins of all 
degrees to take, without specifying any limit beyond which 
collaterals cannot take, would render the clause incapable 
of execution, contrary to public policy, and void. 

In Gilmer v. Stone, 120 U. S. at 588, Mr. Justice Harlan 
said: 
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“It is undoubtedly the rule, in respect to the testa¬ 
mentary disposition of property, real and personal, 
that uncertainty either as to the subject or object of a 
devise will be fatal to its validity.” 

In a loading Maryland case, Tolsun v. Tolson, 10 G. & J. 
159, the court said: 

“If the language be so uncertain, as to the person 
designed to take or as to the thing to be given, the Court 
cannot enforce such will, without adding a devisee or 
legatee not named or describing property not described 
in the will. The term ‘family’ as used in this will does 
not designate, we think, any individual persons with 
sufficient accuracy.” 

In Schonlrr on Wills, sec. 20, the following is stated: 

“We may add, that while judicial disposition con¬ 
stantly increases, in America, especially, to seek out and 
give reasonable effect to a testator’s wishes, through 
the dark envelopment of ambiguous and inaccurate 
phraseology, provisions which of themselves are un¬ 
kind, destitute of natural affection, foolish, unjust, or 
hopelessly vague and uncertain, are not strained into 
place out of any undue solicitude for what the indi¬ 
vidual intended. Against such gifts Ihe laws testa¬ 
mentary scheme may well be suffered to prevail. Every 
doubt may thus be resolved in favor of a just and 
sensible disposition and not the reverse.” 

Appellants’ reference to the escheat provision of the 
District of Columbia Code, Title 29, Section 297, has no 
application to the case at bar. Appellants’ reliance thereon 
presupposes a contention by the appellees that a bequest can 
not be made to a distant relation. Appellees do not so 
contend but submit that the escheat provision of the Code 
applies only to cases of intestacy, declaring that in such 
event the State will be preferred against collaterals beyond 
the fifth degree. The escheat provision is predicated upon 
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intestacy. By analogy, the State is also preferred as against 
an illegitimate child in cases of intestacy, but not where a 
legacy is provided for such child by will. 

( 1) Analogy to hr quests to “relatives 

No authority has been found involving the exact language 
contained in Ttem 11. An analogous problem, however, is 
presented in cases involving bequests to relatives or rela¬ 
tions. The analogy lies in the extensive application of 
terms cousins and relatives in designating beneficiaries. In 
the case of relatives, such bequests have been held either 
void or limited to those entitled to take under the statute 
of distribution. The same reasons which prompt the appli¬ 
cation of such a rule in the case of relatives should apply to 
a case where cousins in all degrees are designated. 

It is an established rule of law that where a legacy is 
given to all the relations or relatives of a person, those 
relatives or relations only are entitled to take who would 
have taken under the statute of distribution in the event of 
an intestacy. 

Roach v. // ammond, (171b) 24 Eng. Rep. 180. 

Anonymous (171 (>) 24 Eng. Rep. 

Crosley v. Clan- (1701) 30 Eng. Rep. SSI. 

Edge v. Salisbury, 27 Eng. Rep. 42. 

Smith v. Campbell (181 a) .‘>4 Eng. Rep. 506. 

In re Capl'nrs Will (1805) 02 Eng. Rep. 720. 

Re Rernheim, 200 P. 378 (Mont. 1928) 

Wooten v. Hardy, 221 Ky. 338, 298 S. AY. 903. 

Snow v. Durgin, 70 X. II. 121,47 A. 89. 

Re Sobol, 191 X. Y. S. 070. 

Clark v. Campbell, 82 X. II. 281, 133 A. 100. 

Thompson v. Thornton, 197 Mass. 273, 83 X. E. 880. 

Handley v. Wright son, 00 Md. 198. 

Any other interpretation of the word “relatives” or 
“relations”, so as to literally extend it to those who are 
distantly related by blood, would be to render such bequest 
or devise void for uncertainty. In the case of In Re Bridgen, 
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54 Times Law Rep., decided on November 5,1937, the Chan¬ 
cery Division said: 

“If the court were to read a gift to relations as cover¬ 
ing everybody between whom and the testator or tes¬ 
tatrix there was a nexus of blood, the result would be 
to embark on an inquiry which at all events in the vast 
majority of cases would as pointed out by Lord Camden, 
L. C. in "Widmore v. AYoofroffe, be infinite.” 

In Hawkins on Wills, 3rd ed. (1925) at page 135, the 
following is stated: 

“The word ‘relations’ prima facie extends to all 
degrees of relationship, however remote, but, in order 
to prevent gifts to the relations of a person from being 
void for uncertaintv, the courts have adopted the rule 
(both in regard to real and personal estate) that a de¬ 
vise or bequest to the ‘relations’ of A, or of the testator, 
is construed to mean the persons who would be entitled 
under the statute of distribution, either as next of kin 
or by representation to next of kin.” 

In I)o< j v. Orrr, 27 Eng. Rep. 854, decided in 1808 by Lord 
Mansfield, the following was said: 

“Although relations is a word of very vague and 
general import, yet it has obtained a certain degree of 
ascertained meaning in the courts where questions of 
this sort have arisen with respect to personal property; 
that it means those who are entitled to take as relations 
under the statute of distributions. This rule of inter¬ 
pretation has been adopted to control the more exten¬ 
sive and lax sense of the word. Tin* term then having 
obtained this construction in courts of equity, 1 do not 
know why it should not obtain the same construction in 
the courts of law.” 

It has been announced that the rule construing the word 
“relations” to mean those who would take under the statute 
of distributions is a rule of law which arose as a result of 
convenience, without which, a bequest to relations or rela¬ 
tives, being so broad, would be void. 
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It was observed in Brandon v. Brandon, 36 Eng. Rep. 876, 
that: 

‘‘In many cases, indeed, the court has construed the 
word relations in a will bv reference to the statute of 
distribution . . . but it has been properly observed that 
this rule of construction is founded in convenience 
alone; the court being compelled to reduce words in 
their natural sense indefinite, to some practical mean¬ 
ing.” 

And in Doc v. Over, supra, Lord Mansfield also said: 

“A bequest of personal property to relations would 
have been void for uncertainty before the statute of 
distribution and now the analogy from that act is only 
applied because a court of equity considers such a be¬ 
quest as an intestacy.” 

In Schoudcr on Wills, sec. 537, the following is stated: 

“The words ‘relations’ or ‘relatives’ has of itself 
no precise reference to legal succession, nor, indeed, 
any precise sense at all, since kindred to the remotest 
degree might thus be spoken of. But, for convenience, 
and in order to prevent a gift being void for uncer¬ 
tainty, it is commonly confined to those who would take 
under the statute of distribution unless the will dis¬ 
closes a plain purpose of the contrary. ... A gift to 
‘those related to’ a person or ‘to near relatives’ may 
be deemed synonymous with relations or relatives. But 
the rules are adopted for convenience, where a definite 
class should be set apart as objects of one’s bounty.” 

In Rensem on Wills, at page 107, it is stated: 

“It is never wise to use the word relatives, relations 
or any similar indefinite expression without other 
words to designate beneficiaries. As such words em¬ 
brace every degree of consanguinity, however remote, 
their use alone to designate beneficiaries should be 
avoided lest they render a gift void for uncertainty.” 
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In Underhill on Wills, at sec. 598, page 784, it is stated: 

‘‘In its broadest sense the word 1 relations’ of A in¬ 
cludes persons who are related to A in every degree. 
But the word ‘ relations 1 primarily implies consanguin¬ 
ity. Tt means related by blood; and if some line were 
not drawn between those nearly and those remotely 
related, every gift to relations would be void for un¬ 
certainty.” 

The field of beneficiaries covered by cousins of all de¬ 
grees is as great as that literally covered by relations, rela¬ 
tives or blood relations. But for the rule of convenience 
invoked in cases of bequests to relatives, such a legacy 
would be void for uncertainty because of the magnitude of 
the class to which it relates. This same reasoning applies 
to a situation involving cousins of all degrees. There being 
no rule of convenience such as the statute of distribution 
available in the case of bequests to relatives, the extension 
of the term cousins to include cousins of all degrees would 
render such bequest void. 

In Re Bernheim, supra, the court said: 

“It is the general holding, practically without ex¬ 
ception, that, when the word ‘ relatives’ in a will is 
intended evidently to he used in the larger sense, it 
renders invalid and void for uncertainty the provision 
of the will to which it relates: that is, a general pro¬ 
vision that property is to go to relatives or that a resi¬ 
due is to go to relatives, when the wording of the will 
shows the larger meaning of the word is intended, is 
void. 2 Jarman, Wills, 5th ed. 660; Hawkins, Wills, 2d 
ed. 136,137; Schouler, Wills, 3d ed. 599; Schouler, Wills 
and Administration, 255; McNeilledge v. Galbraith, 8 
Serg. & R. 43, 11 Am. Dec. 572; Henderson v. Hender¬ 
son, 77 N. Y. Eq. 317, 77 A. 348; Drew v. Wakefield, 54 
Me. 291.” (Italics supplied). 

The analogy of cases involving relations to those involv¬ 
ing cousins is not novel. That was precisely the analogy 
used by Lord Cranworth in his decision in the leading case 
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of Stoddard v. Nelson, supra, reversing the decision by Vice 
Chancellor Stuart in Strangey v. Nelson. In that case Lord 
Cranworth said: 

. if the door was opened to all cousins the meaning 
of the word would be much the same as that of rela¬ 
tions. This consideration led me to look at the first 
cases, where words, including relations generally, were 
cut down to next of kin, according to the statute of 
distribution. . . . Exactly the same rule can not be 
applied here because the term cousins is a more general 
word than kindred; and I can, therefore, only act by 
analogy and consider what is the practical construction 
to be put on the word.” 

In the case at bar, if the testatrix had used the word 
“relatives” instead of “cousins” in Item 11, the situation 
presented would be the same. Testatrix’s closest relatives 
were her cousins. To have said relatives would not have 
enlarged the group covered by the literal acceptance of 
cousins in all degrees. In that event onlv those entitled to 
take under the statute of distribution would have taken and 
those would have been the first cousins named in the residu¬ 
ary clause. Such interpretation is consistent with the in¬ 
terpretation hereinabove submitted. If it is not so limited, 
then Item 11 must have the fate of complete invalidity as 
occurs in the case of relatives where all blood relations are 
covered by the language used. 

The case of in re Gilchrist’s Estate , 58 P. (2d) 431, de¬ 
cided by the Supreme Court of Wyoming in 1936, presents 
an interesting analogy to the case at bar. That case in¬ 
volved a proceeding to distribute property under the tes¬ 
tatrix’ will which contained the following clause: 

“I give, devise and bequeath my property botli per¬ 
sonal and real estate as follows: To anv of mv living 
blood relations, I give $100 each, they are to establish 
their relationship by filing in court an affidavit to that 
effect within one year after my death.” 

The residuary estate was left to the University of Wyo¬ 
ming and the proceedings involved the validity of the be- 
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quest to “my living blood relations.” More than 600 rela¬ 
tives filed claims. In bolding that only those entitled to 
take under the statute of distribution were included in the 
clause, the court said: 

“In this case the testatrix left no children or de¬ 
scendants; both of her parents as well as all of her 
brothers and sisters were dead. If she had died intes¬ 
tate, her property would have been distributed in ac¬ 
cordance with subdivision 2 of section 88-4001—our 
statute of descent and distribution ... In its literal 
meaning, the term ‘blood relative’ or ‘relative’ in¬ 
cludes, of course, ail those related to the testatrix by 
blood, no matter how far removed. Whether or not, 
however, testatrix had that meaning in mind, is another 
question. In 69 C. J. 205, it is stated: ‘When the word 
relatives is used in a will in designating beneficiaries, 
the testator is presumed to have used the term in its 
legal meaning. So also, as used in a will in designat¬ 
ing beneficiaries, relatives means those persons who 
would take under the statute of distribution either as 
next of kin, or as representatives of next of kin, or as 
heirs, unless a contrary intention appears. Ordinarily, 
the term refers to those persons of blood,’ etc. . . . 

Common experience teaches that testators ordinarily 
confine their beneficence to a small circle of closely 
related relatives. They do not ordinarily bestow their 
bounty on those remotely related, and the thought of 
kinship with the latter, if it exists at all, is, ordinarily 
at least, dim and vague. We think that it would be as¬ 
tonishing to the ordinary person to find that, by leav¬ 
ing a legacy to relatives, he might thereby be leaving 
one to hundreds of persons. In view of this common 
experience, in the face of this common thought, there 
can be no justification for a presumption that the tes¬ 
tatrix, when using the term blood relatives, had in mind 
the literal meaning thereof, and meant to include there¬ 
in, all relatives no matter how far removed. The best 
that can be done, when that term is used in a will, is to 
apply the rule, which, as stated, has been in existence 
for a quarter of a millenium, and of which the scrivener 
in this case, as well as the testatrix may well be pre¬ 
sumed to have had knowledge. We cannot say that 
they knew nothing of the common practice and experi- 
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once to which we have referred. The rule just stated 
is said to be based upon convenience and to avoid un¬ 
certainties. But it finds its strongest support and jus¬ 
tification, we think, in the common practice and experi¬ 
ence above mentioned, and it should, accordingly, pre¬ 
vail, unless the intent of the testator to the contrary 
clearly appears, which is not true in the case at bar.” 

Since a bequest to relatives is literally more extensive 
than a bequest to cousins and is confined to those only who 
would take under the statute of distribution, it does not fol¬ 
low that the more restricted term should apply to a more 
extensive group. 

( b ) Effect of parent cousin clause on remoteness of rela¬ 
tionship clause in Item 11. 

The foregoing discussion on the effect of the remoteness 
of relationship clause has proceeded on the assumption that 
the clause was unlimited in Item 11 and not subject to limi¬ 
tation or interpretation by other language therein. Such, 
however, is not the case. The trial court found that the 
effect of the clause was such as to render the entire Item 
incapable of execution. It is submitted that this finding is 
correct. In the alternative, however, it is further sub¬ 
mitted that if the clause is not held to be so broad as to be 
incapable of execution, then it is clearly so limited as to 
permit only first cousins and first cousins once removed to 
take thereunder, as argued in Point I of the Argument 
herein. 

It must be concluded that a literal interpretation of the 
words used in the remoteness of relationship clause of Item 
11 would enable such a large group to take thereunder as to 
render the entire clause incapable of execution and void. 
A further analysis of the language of Item 11 mitigates 
against that interpretation, by virtue of that clause in the 
Item which says, “irrespective of whether his or her parent 
cousin may he living.” If the phrase, “irrespective of the 
remoteness of the relationship” includes all cousins of all 
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degrees then, as a matter of construction, that clause should 
be sufficient to include the distant cousins as well as the 
children of such cousins. If the words “irrespective of the 
remoteness of the relationship” are so broad as to include 
all cousins and their children, which is the literal meaning 
contended for by the appellants, it would be surplusage 
to then use words of extension which would tend to enlarge 
on that group so as to include the children of cousins there¬ 
in. The clause, “irrespective of whether his or her parent 
cousin map be living” is clearly a clause of extension. As 
such, it must extend that which was previously limited 
or that which was capable of extension. It cannot extend 
that which is incapable of extension. Therefore, to give 
meaning to the clause “irrespective of whether his or her 
parent cousin may be living ” the conclusion is compelled 
that irrespective of the remoteness of the relationship” 
does not include all degrees of consanguinity but refers 
to some other kind of relationship. This approach to a 
will construction was recognized in the leading English 
case of Stevenson v. Abingdon, supra, where the court said 
in connection with the interpretation of the words in a 
will, “all and every my cousin or cousins,” and “such of 
the issue living at my death of any cousin or cousins of 
mine,” as follows: 

“If he had intended in the gift to cousins to include 
first cousins once removed, he would not have spoken 
of issue of cousins, because the sons and daughters of 
first cousins of the testator are their issue, and are 
also his first cousins once removed. Therefore, here 
he plainly makes a distinction between cousins and the 
issue or cousins, that is between first cousins and first 
cousins once removed.” 

The observation made by the court in the case of Calde¬ 
cott v. Harrison, supra, was to the same effect. The court 
there said: 

“As, therefore, he uses the words ‘cousins and chil¬ 
dren of cousinsit is obvious that he must use the term 
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cousins in a restricted sense; for the children of cou¬ 
sins are not meant to take directly but by way of sub¬ 
stitution.” 

If the phrase, “irrespective of whether his or her parent 
cousin may be living” is to be given any effect, the clause 
“irrespective of the remoteness of the relationship” must 
be interpreted to have reference to a social relationship be¬ 
tween the testatrix and her cousins as distinguished from a 
blood relationship, intending, by such reference to the re¬ 
moteness of the relationship, not to exclude as natural ob¬ 
jects of her bounty those of the closest blood relationship 
to her, with whom she may not have been in close social re¬ 
lationship for some time as compared with her other first 
cousins with whom her social relationship may have been 
very close. 

The only practical effect of (1) declaring Item 11 to be 
void as against (2) declaring it to be limited to first cousins 
and first cousins once removed, is that in (2) the five first 
cousins and the two first cousins once removed would each 
receive $1,000, that is, a total of $7,000 would be distributed 
under Item 11; in (1) that $7,000 would become part of the 
residue and each of the five cousins and Archbishop Curley 
would receive one-sixth (1/6) of $7,000, or $1,166.66. In (1) 
the two first cousins once removed would receive the total 
sum of $1,166.66 after the death of their father, Robert E. 
White, Sr., who would receive the income thereon during 
his lifetime, as part of the corpus of the trust created for his 
benefit in Item 12. 


CONCLUSION. 

For the foregoing reasons, it is respectfully submitted 
that Item 11 of the will of Mary Frances White, deceased, 
is incapable of execution and void. 

In the alternative, it is respectfully submitted that unless 
Item 11 is declared void upon the grounds stated herein, it 




35 


should be upheld by an interpretation thereof which would 
limit the meaning of the word cousins therein to first cou¬ 
sins, extended by the parent cousin clause to first cousins 
once removed. 

Respectfully submitted, 

Alvin L. Newmyer, 

David G. Bress, 

Attorneys for Appellees, 

Louis C. White, et al. 
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* # * * (Caption) * * • * 

3 Complaint to Construe Will and Other Relief 

1. The jurisdiction of this Court is invoked under Sub- 
Chapter 3 of the Code of Laws for the District of Columbia 
and its general jurisdictional power to construe wills of 
personal property and aid and direct the administration of 
the trust of the plaintiff executors. 
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2. The plaintiffs Francis P. White and George I. Borger 
are citizens of the United States and residents of the Dis¬ 
trict of Columbia and they sue as executors of the last will 
and testament and codicils of Mary Frances White, late a 
citizen of the United States and a resident of said District, 
by appointment of this Court holding a Probate Court in 
Administration No. 55,082 to obtain a construction of said 
last will and testament and to determine the persons en¬ 
titled to take thereunder and for such other directions in 
the administration of their trust as may be necessary and 
proper. 

3. The plaintiffs Francis P. White and George I. Borger 
are also the trustees under Item 12 of said will of one-sixth 
of the rest and residue of the personal property and one- 
sixth of the proceeds of the real estate of said testatrix. 

4. The defendants, numbered in the caption of this com¬ 
plaint from 1 to 17 inclusive are all domiciled in the District 
of Columbia except Robert E. White and Robert E. White, 
Jr., who reside in New York City; Katherine A. Morrissey, 
who resides in Brooklyn, New York; Michael J. Curley, 
Archbishop of Baltimore, who is a corporation sole with 
domicile in Baltimore, Maryland, and Louis C. White, who 
resides in Del Monte, California. Said defendants, num¬ 
bered from 1 to 17, together with the plaintiff Francis P. 
White, are the named legatees under said last will and testa¬ 
ment and codicils and are sued because their legacies may be 
reduced by a possible construction of said will, as herein¬ 
after set forth. Said individual defendants are all over 

twenty-one years of age. 

4 5. The defendants, numbered in the caption of the 

complaint from 18 to 32, both inclusive, are sued in 
their own right and as representative of the class of claim¬ 
ants who have asserted rights to participate in the dis¬ 
tribution in the estate of said Mary Frances White as 
cousins under Item 11 of said will as hereinafter set - forth 
because the number of such claimants exceeds 2,000 and it 
is impossible to state the names and addresses and ages 
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of all of them and impracticable and unnecessary to name 
them all as defendants, said class being so numerous as to 
make it impracticable to bring them all before the Court, 
and said defendants have therefore been selected as de¬ 
fendants because they are represented in the matter by 
members of the Bar of this Court and will fairly insure an 
adequate representation of all such claimants in accordance 
with Rule 23 of the Rules of Civil Procedure. Notice of 
such claims have been filed by or in behalf of over 2,000 per¬ 
sons with the plaintiffs or their attorneys. The plaintiffs 
consent that any other claimants may intervene their re¬ 
spective claims. 

6. Mary Frances White, late of the District of Columbia, 
a spinster, departed this life on the 25th day of April, 1939, 
aged about 75 years. Said testatrix had a paralytic stroke 
about February 4,1938 and thereafter, until the time of her 
death, was unable to write even her name. She was a resi¬ 
dent of the City of Washington all of her life and, in addi¬ 
tion to her first cousins, all of whom were made residuary 
legatees, she had several other cousins residing in the City 
of Washington, the exact degree of whose relationship to 
her she was in doubt. Her personal relations with three of 
these cousins—two of whom were married and had minor 
children—were intimate and close. To one, by Item 10 of 
the will, she gave her parlor furniture, and to her son (about 
fourteen years old, a student of music) her piano. Another, 
who had two minor children, died subsequent to the execu¬ 
tion of the will and a few months prior to the death of the 
testatrix. She left as her only heirs at law and next of kin 
the following: Francis P. White, Louis C. White, M. Stella 
White, only surviving children of Patrick White, a paternal 
uncle of the testatrix; Mary Freund, only surviving child of 
Mary W. Kearney, a paternal aunt of the testatrix; and 
Robert E. White, only surviving child of John White, a pa¬ 
ternal uncle of the testatrix. They are all adults, and the 
only first cousins of the testatrix. Said testatrix left 
5 a last will and testament dated May 12, 1938 and 
codicils thereto dated July 20,1938 and September 1, 
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1938 which were duly admitted to probate by this Court, 
holding a Probate Court, in Administration No. 55,082, on 
February 28,1940, and copies thereof are attached hereto as 
parts hereof. 

7. That the estate of said Mary Frances White consistsof 
personal property of the approximate value of $341,000.00 
and real estate of the assessed value of $209,114.00, and 
while the amount which will ultimately be realized on the 
personal property and real estate cannot be stated with ac¬ 
curacy at this time, your petitioners believe that the ulti¬ 
mate value of the estate after the payment of estate taxes, 
debts, administration costs and expenses will amount to 
approximately $400,000.00. 

8. By the terms of the said last will and testament of said 
Mary Frances White, deceased, it was provided (amongst 
other things) as follows: 

“Item 11. I give and bequeath to each one of my cousins 
living at the time of my death irrespective of the remoteness 
of the relationship and irrespective of whether his or her 
parent cousin may be living one thousand dollars ($1,000.).” 

9. The residuary legatees claim said Item 11 is ambigu¬ 
ous, vague, indefinte, uncertain and impossible of adminis¬ 
tration, in that it is not possible to determine the persons 
who might be entitled to take thereunder because cousins of 
every degree and remoteness are included therein, and said 
item is therefore void. The also contend that the phrase 
“irrespective of whether his or her parent cousin may be 
living’ ’is ambiguous and incapable of enforcement. 

10. The plaintiffs are uncertain as to whether or not said 
Item 11 is impossible of administration and therefore void 
and, because of such doubt, they are entitled to receive in¬ 
structions from the Court. 

11. By the terms of said will it is further provided as 
follows: 

“Item 12. I give and bequeath to Francis P. 
6 White, C. Albert White, Louis C. White, Stella 
White, and Mary Freund each one sixth of the rest 
and residue of my personal property and one sixth of the 
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proceeds of the real estate of which I may die seized and 
possessed, when and as such real estate may be sold as 
hereinafter provided. The other one sixth of said rest and 
residue of my personal property and one sixth of the pro¬ 
ceeds of the real estate of which I may die seized and pos¬ 
sessed shall be held by Francis P. "White and George I. 
Borger as trustees to pay the income thereof to Robert E. 
White during his life and upon his death to pay and deliver 
the principal to his two children.” 

12. The plaintiffs are uncertain as to whether under Item 
12 the bequest of the proceeds of the real estate constitutes 
a part of the rest and residue of the estate or is a specific 
bequest of such proceeds. In the event that this Court 
should determine both that the bequest under Item 11 are 
valid and that the above-mentioned bequest of the proceeds 
of real estate constitutes a part of the rest and residue of 
said estate, there is a strong probability that the residuary 
estate will be exhausted in the payment of prior bequests 
because of the large number of persons claiming under 
Item 11 of said will. Because of such doubt the plaintiffs 
are entitled to receive instructions from the Court. 

13. The codicil dated July 20 1938 provides in part as 
follows: 

“My cousin C. Albert White having recently died without 
leaving issue surviving him, I give and bequeath the one 
sixth interest in the rest and residue of my estate which he 
would receive under said will if he survived me to Michael 
J. Curley, Archbishop of Baltimore, or to his successor in 
said office, in trust to disburse five thousand dollars thereof 
as offering for Masses for the repose of the soul of my 
father, mother, myself and other members of our family 
and to disburse the balance among the religious and 
charitable institutions within his diocese which may be most 
needy and worthy according to his judgment.” 

14. The plaintiffs are uncertain as to whether or not 
under the terms of said codicil there passed to the bene¬ 
ficiary named therein one sixth of the proceeds of the real 
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estate or whether the testatrix died intestate thereof, and 
because of such doubt they are entitled to receive instruc¬ 
tions from the Court. 

7 15. The plaintiffs have already received notifica¬ 

tion from over 2,000 persons, on behalf of themselves 
and others, claiming to be cousins of the testatrix and en¬ 
titled to take under the said will, and said persons are resi¬ 
dent in various parts of the United States, Ireland, New 
Zealand and other countries. In the event this Court 
should hold that the devise and bequest contained in Item 11 
of said will is a valid and legal bequest it will be impossible 
for the plaintiffs to determine who are the persons w T ho 
would be entitled to participate in the estate of said Mary 
Frances White without the aid of this Court, and they are 
advised that they are entitled to a judicial determination as 
to the identity or the relationship of all the persons who 
might come within the description of the beneficiaries 
designated in said Item 11 of the will, for the reason that 
most of the persons who have filed claims as beneficiaries 
under said Item 11 are non-residents of the District of 
Columbia and in many cases aliens and, with few’ excep¬ 
tions, are unknown to plaintiffs. 

WHEREFORE, PLAINTIFFS DEMAND: 

1. That your petitioners may receive the instructions of 
this Honorable Court as to the following: 

(a) Whether the bequest contained in Item 11 of the 
aforesaid will is a valid and legal bequest. 

(b) Whether the bequest of the proceeds of the real 
estate in Item 12 of the said will is a specific bequest of said 
proceeds of the real estate or a part of the rest and residue 
of the estate, subject to application in payment of pecuniary 
legacies. 

(c) Whether the bequest contained in the codicil dated 
July 20, 1938 includes a one sixth interest in the proceeds 
of the real estate belonging to the testatrix, or whether the 
testatrix died intestate thereof. 
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2. That in the event this Court should determine that 
the bequests under Item 11 are valid and legal bequests, 

a Special Master appointed by this Court to hear 

8 and determine the claims of persons who may assert 
the right to take under Item 11 of said will and to 

report to the Court his findings with the testimony taken 
before him. 

3. To order such publication as may be necessary or 
proper herein. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

/s/ HENRY W. SOHON 
/s/ WILLIAM F. KELLY 
/s/ P. J. J. NICOLAIDES 

Attorneys for Plaintiffs 

9 Copy 

I, Mary Frances White, of Washington, D. C., do hereby 
make publish and declare this as and to be my last will and 
testament and revoke all other wills and testaments made 
by me. 

Item 1. I give and bequeath to the Catholic University of 
America one hundred thousand dollars ($100,000.). 

Item 1. I give and bequeath to the Holy Cross College, at 
Brookland, D. C., five thousand dollars ($5,000.). 

Item 3. I give and bequeath to the Catholic Charities, of 
Washington, D. C., ten thousand dollars ($10,000.). 

Item 4. I give and bequeath to the Little Sisters of the 
Poor of Washington City five thousand dollars ($5,000.). 

Item 5. I give and bequeath to Saint Joseph’s Home and 
School five thousand dollars ($5,000.). 

Item 6. I give and bequeath to the pastor of the Church 
of the Immaculate Conception, Washington, D. C., at the 
time of my death five thousand dollars in trust, one half 
for the Society of St. Vincent de Paul of that Parish and 
one half for the Ladies of Charity of that Parish. 
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Item 7. I give and bequeath to my cousin Francis P. 
White five thousand dollars in recognition of his kindness 
shown me. 

Item S. I give and bequeath to Margaret Brosnan and 
Margaret Guista each one thousand dollars ($1,000.). 

Item 9. I give and bequeath to Sadie Hawkins one hun¬ 
dred dollars ($100.). 

Item 10. I give and bequeath my parlor suite and pier 
mirror in my living room to Loretta Farr and my piano 
to Dent Farr, Jr. 

Item 11. I give and bequeath to each one of my cousins 
living at the time of my death, irrespective of the remote¬ 
ness of the relationship and irrespective of whether his or 
her parent cousin may be living one thousand dollars 
($1,000.). 

Item 12. I give and bequeath to Francis P. White, 
10 C. Albert White, Louis C. White, Stella White, and 
Mary Freund each one sixth of the rest and residue 
of my personal property and one sixth of the proceeds of 
the real estate of which I may die seized and possessed, 
when and as such real estate may be sold as hereinafter pro¬ 
vided. The other one sixth of said rest and residue of my 
personal property and one sixth of the proceeds of the real 
estate of which I may die seized and possessed shall be held 
by Francis P. White and George I. Borger as trustees to pay 
the income thereof to Robert E. White during his life and 
upon his death to pay and deliver the principal to his two 
children. 

Said trustees are hereby authorized to accept and retain 
anv of my investments, to sell or exchange all or anv of the 
property held in trust without obligation on any party dealt 
•with in respect to money or property paid or delivered 
to said trustees and to make investments in any kind of se¬ 
curities or property according to their judgment, free from 
direction or control of any court and without restriction by 
any statute or rule concerning the character of investments 
which shall be held by fiduciaries. Said trustees shall not be 
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liable for any loss through any retention of investment or 
any purchase or sale made in good faith. 

Item 13. To facilitate the distribution of my estate as 
hereinbefore provided I hereby authorize and direct my exe¬ 
cutors hereinafter named to sell any of my investments or 
personal property when and as they may deem wise and 
proper, and I authorize and empower them to sell in fee 
simple all of the real estate of which I may die seized and 
possessed in such lots, at such times, at such prices, upon 
such terms, and in such manner, as they may deem advan¬ 
tageous to my estate, without liability on any person to see 
to application of the purchase money; and, until such sales 
can be made, to manage the said real state, apply the income 
to the upkeep thereof, and the surplus to divide from time 
to time to the persons entitled according to their distributive 
shares set out in item 12. 

11 Item 14. I hereby appoint Frank P. White and 
George I. Borger as executors of this last will and 
testament and request that they be not required to give bond. 

Witness my signature and seal on this 12th day of May 
1938. 

her 

X 

mark 

MARY F. WHITE (Seal) 

The foregoing writing was signed, sealed, published and 
declared by said Mary Frances White as and to be her last 
will and testament in the presence of us, who, at her request, 
in her presence, and in the presence of each other, subscribe 
our names as witnesses thereto on this 12th day of May, 
1938. 

(s) MIRIAM YERKES 

1365 Monroe St., N. W. 

(s) ARTHUR L. WEILER 
1342 Meridian PI., N. W. 
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12 I, Mary Frances "White, of Washington, D. C., do 
hereby make, publish and declare this as and to be 

a codicil to my last will and testament dated May 12th 1938. 

My cousin C. Albert White having recently died without 
leaving issue surviving him, I give and bequeath the one 
sixth interest in the rest and residue of my estate which he 
■would receive under said will if he survived me to Michael 
J. Curley, Archbishop of Baltimore, or to his successor in 
said office, in trust to disburse five thousand dollars thereof 
as offerings for Masses for the repose of the soul of my 
father, mother, myself and other members of our family and 
to disburse the balance among the religious and charitable 
institutions within his diocese which may be most needy 
and worthy according to his judgment. 

Witness my signature and seal on this 20th day of July 
1938. 

her 

X 

MARY FRANCES WHITE (Seal) 
Mark 

The foregoing writing was signed, sealed, published and 
declared bv said Marv Frances White as and to be a codicil 
to her last will and testament in the presence of us, who, at 
her request, in her presence, and in the presence of each 
other, subscribe our names as witnesses thereto on this 20th 
day of July 1938. 

(s) MIRAM YERKES 
(s) ARTHUR L. WEILER. 

13 I, Mary Frances White of the City of Washington, 
District of Columbia, do hereby make, publish and 

declare this as and to be a codicil to my last will and testa¬ 
ment dated May 12th, 1938. 

I give and bequeath the sum of One Thousand ($1000.) 
Dollars to Mrs. Charles W. Downing. 
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Witness my signature and seal on this 1st day of Septem¬ 
ber 1938. 

her 

X 

MARY FRANCES WHITE (Seal) 
Mark 

The aforegoing writing was signed, sealed and declared 
by said Mary Frances White as and to be a codicil to her 
last will and testament in the presence of us, who, at her 
request, in her presence, and in the presence of each other, 
subscribe our names as witnesses thereto on this 1st day of 
September 1938. 

(s) MIRIAM YERKES (Seal) 
1365 Monroe St. N. W. 

(s) ARTHUR L. WEILER (Seal) 
1342 Meridian PI. N. W. 

#*••*•#*•# 

18 Answer of Defendants, Louis C. White, Stella White, 
Mary Freund, Robert E. White, Robert E. 

White, Jr. and Katherine A. Morrissey 

1. These defendants, Louis C. White, Stella White, Mary 
Freund, Robert E. White, Robert E. White, Jr., and Kath¬ 
erine A. Morrissey, admit the averments of paragraphs 1, 
2 and 3. 

4. These defendants admit that each of them is an adult 
and that the defendant, Louis C. White, resides in Del 
Monte, California, and the defendants, Robert E. White 
and Robert E. White, Jr., reside in New York, New York, 
and the defendant, Katherine A. Morrissey, resides in 
Brooklyn, New York and that the defendants, Stella White 
and Mary Freund are residents of the District of Columbia. 
These defendants further admit that the defendants num¬ 
bered 1 to 17 in the Complaint herein are legatees under the 
last will and testament and codicils thereto of Mary Frances 
White, deceased, but have not sufficient information and 
knowledge to either admit or deny the remaining averments 
in said paragraph 4. 
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5. These defendants have not sufficient information or 
knowledge to either admit or deny the averments of para¬ 
graph 5 but say that none of the alleged claimants referred 
to in said paragraph is entitled to any rights under 
19 the will of the said Mary Frances White, deceased. 

6. These defendants admit the averments of para¬ 
graph 6 and say that they, including the plaintiff, Francis 
P. White, constitute all the heirs at law and next of kin of 
the said Mary Frances White, deceased and are all residu¬ 
ary legatees under her will and codicil. 

7. These defendants have not sufficient information or 
knowledge to either admit or deny the averments of para¬ 
graph 7. 

8. These defendants admit the averment of paragraph 8 
as a correct copy of Item 11 of the will of the said Mary 
Frances White, deceased. 

9. These defendants claim that Item eleven of said will 
is ambiguous, vague, indefinite, uncertain and impossible of 
administration because it is not possible to determine the 
persons who might be entitled to take thereunder if cousins 
of every degree and remoteness are included therein. They 
further say that the said clause was not used by the testa¬ 
trix as intending to include all cousins irrespective of the 
degree of their blood relationship. They say that the term 
“cousins” should be construed as to limit the same to first 
cousins only who are these defendants and the plaintiff, 
Francis P. White. 

10. These defendants state that said Item eleven of said 
will should be declared to be void or that the same be con¬ 
strued and declared to apply only to first cousins of said 
Mary Frances White, deceased. 

11. These defendants admit that the quoted portion of 
said paragraph 11 is a correct statement of Item 12 of the 
will of said Mary Frances White, deceased. 

12. These defendants say that Item 12 of said will con¬ 
tains residuary bequests of personal property to each of 
the legatees therein named but as to the real estate say 
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that the proceeds of the sale of the real estate is a 
20 specific bequest of such proceeds to the specific lega¬ 
tees thereof. They say that this court should accord¬ 
ingly instruct the plaintiffs that the realty should be sold 
and the proceeds thereof divided equally between the lega¬ 
tees named in said paragraph, other than C. Albert White, 
consisting of Francis P. White, one of the plaintiffs herein 
in his individual capacity and Louis C. White, Stella White, 
Mary Freund, defendants herein, and the plaintiffs, as trus¬ 
tees for Robert E. White to pay the income thereof to him 
during his life and thereafter to pay the principal to his two 
children, the defendants, Robert E. White, Jr., and Kath¬ 
erine A. Morrissey. 

13. These defendants admit that the quotation in said par¬ 
agraph from the codicil dated July 20, 1938 is a true and 
correct copy of said codicil. 

14. These defendants say that consistent with the specific 
bequests of the proceeds of the realty to the legatees men¬ 
tioned in Item 12 of said will the meaning of the codicil 
dated July 20, 1938 is that the specific bequest of realty to 
C. Albert White, deceased, not disposed of by the Codicil 
dated July 20,1.938 passes by intestacy and does not become 
part of the residuary estate of personalty provided for in 
said will or codicil thereto, in that separate and distinct pro¬ 
vision for personalty and realty is made by said will and 
said codicil proposes to dispose of the personalty only. 

15. These defendants have not sufficient information or 
knowledge to either admit or deny the number of persons 
wdio claim to be the cousins of the said Mary Frances White, 
deceased, and say that none of said alleged “cousin claim¬ 
ants’ ’ other than the cousins constituting these defendants 
and the plaintiff, Francis P. White, are entitled to take un¬ 
der the said will or by virtue of Item 11 thereof. These de¬ 
fendants have not sufficient information or knowledge to 
either admit or deny the remaining averments of said par¬ 
agraph 15. 
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Wherefore, these defendants demand judgment of 
21 this court for the following relief: 

A. That Item 11 of the aforesaid will is either void 
and of no legal effect or that the term cousins therein con¬ 
tained is limited to first cousins onlv. 

B. That the bequest of the proceeds of sale of the real 
estate in Item 12 of said will is a specific bequest of said 
proceeds of the sale of real estate and is not a part of the 
rest and residue of the estate of said Mary Frances 
White, deceased, subject to the payment of pecuniary lega¬ 
cies in said will or codicils. 

0. That the bequest contained in the codicil dated July 
20, 1938 does not include the one-sixth interest in the pro¬ 
ceeds of the sale of the real estate of the said Mary Frances 
White, deceased, but that the said testatrix died intestate 
as to said one-sixth interest in the proceeds of the sale of 
her real estate. 

D. And for such other and further relief to these defend¬ 
ants as to the court may seem meet and proper. 

ALVIN L. NEWMYER 
DAVID G. BRESS 

Attorneys for Defendants 

LOUIS C. WHITE 
STELLA WHITE 
MARY FREUND 
ROBERT E. WHITE 
ROBERT E. WHITE, JR. 
KATHERINE A. MORRISSEY 
Rust Building 
Washington, D. C. 

Service of a copy of the foregoing Answer acknowledged 
this 31st day of July 1940. 

P. J. J. NICOLAIDES, Per I. C. 

Attorneys for Plaintiffs. 

*••••••••• 



15 


49 Order Construing Will 

This cause came on to be heard at this term and there¬ 
upon, after argument and reargument by counsel, on con¬ 
sideration thereof, it is by the Court this First day of May, 
1941, Ordered and Adjudged as follows: 

1. That Item eleven of the last will and testament of 
Mary Frances White dated May 12th, 1938 is incapable of 
execution and therefore void. 

2. That the remaining questions of law presented by the 
pleadings be deferred for future determination of the par¬ 
ties shall deem such determination necessary. 

JENNINGS BAILEY (S) 
Justice 

• ••••••••• 

Memorandum 

More than 1000 persons intervened as cousins in this 
cause. 
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INTRODUCTORY STATEMENT. 

This i> ;m appeal from the judgment of the* Court below 
declaring Item 11 of the Last Will of Mary France?* White, 
deceased, to Ik* * * incapable of execution a ml t hereto re void' \ 

Appellees on whoso hchalf this brief is tiled are the 
Catholic l'nivcr>ity of America, legatee of £1 (M i,< M )0.i H) un¬ 
der Item 1 of said Will: Jolm C. Cartwright, legatee of 
$.'),()()().(Ill in trust, as the Castor of the Church of the Im¬ 
maculate Conception at the time of testatrix" death, under 
Item f> of said Will: and Michael J. Curley. Archbishop 
of I Baltimore, legatee of one-sixth of 11 u * rest and residue 
of the estate under the Codicil of July lit it h, 1!>JS. 

The counter-statement commencing at pane J in the brief 
tiled oil behalf of the Appellees, Louis ('. White, et ah. is 
adopted as a correct statement of the tacts. 

SUMMARY OF ARGUMENT. 

Item 11 of the Will of Mary Frances White, deceased 
is void because of the uncertainty of the objects of the be¬ 
quest in said Item. 

(a) . The word “cousins” as used by testatrix can 
only mean “ relations”. 

(b) . Relations are interpreted to l»e those who are 
the next of kin of testatrix, unless a contrary intent 
i* apparent. 

((•)• l! the object." of the heipiest cannot lie confined 
to next of kin. it results in such uncertainty as to the 
objects ol the heipiest as to render the heipiot in¬ 
capable of execution and therefore void. 

ARGUMENT. 

We adopt the argument contained in the brief filed on 
behalt ol Appellees, Louis C. White, et al, commencinn on 
pane 2 1 of said brief on this point, and will coniine the 
argument herein to supplementing what has already been 
said in said brief. 


The principal rule in the interpretation of wills is that 
the intention of the testator gathered from the words used 
in the will must prevail if that intention can he carried 
into effect. It is not a question of what she meant to ex- 
p!•(•>■' hat what the words used do express. 

(a). The /vot'd "cousins os use// b/j testatrix con o/tl/j 
iniaii "relations". 

An examination of the language used shows the word 
“cousins" in Item 11 to mean relations or relatives, that 
is, person."' related to her. Item 11 provides as follows: 

“I give and bequeath to each one of my cousins 1 iv 
ill” at the time of my death, irrespective of the re¬ 
moteness of the relationship and irrespective ot 
whether his or he; parent cousin may he livid”' one 
thousand dollars (£1,000)." 

Webster's International Dictionary delines the word 
“cousin" as follows: 

“The sou or daughter of one's uncle or aunt (called 
more fully •>.wn. first, or lull, cousin, or cousin-fjer- 
man): in a wider sense (usually with second. third, or 
the like, prefixed), a relative descended the same num¬ 
ber of steps by a different line from a common an¬ 
cestor. 


The word “cousins" cannot he confined to its strict sense 
of first cousins for the following - reasons: 

The words “irrespective of the remoteness of the 
relationship" clearly indicate an intention to carry 
beyond first cousins. 

If she intended first cousins she would have named 
them as she did in paragraph T2. 

Again. first cousins arc otherwise provided for in 

the Will. 


The word “cousins" cannot mean a cousin in the wider 
sense of the definition, namely, a relative descending - the 
same number of steps from a common ancestor. 
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Testatrix did not so designate and the words “irrespec¬ 
tive of whether his or her parent cousin may lx* living”, 
which qualify the word “cousins”, include individuals who 
might be the children of a cousin and therefore not de¬ 
scending the same number of steps from a common an¬ 
cestor. 

The word “cousins” must mean an individual who was 
related to her as a cousin and also parents and children 
of cousins, in other words, “relations”. 

This is supported by her use of the word “relationship” 
in the clause qualifying the word “cousins” irrespective 
of the remoteness of the relationship. 

To give any meaning to the word “cousins” it must, 
accordingly, be interpreted as “relations”. As stated in 
Stoddard v. X cl son, 4.3 Eng. Rep. 115(1, Appellees White 
et al’s brief, page 30: 

“I must assume that the testator intended to direct 
a trust which could he carried into execution: and if 
the door was open to all cousins, the meaning of the 
word would be much the same as that of relations. 

# * # * y 


The interpretation of the word “cousin” to mean rela¬ 
tive or relation is the only interpretation that can be given 
the word that will not he inconsistent with the other words 
used in the said item, nor inconsistent with the language 
of the rest of the will. 

(b). Relations arc interpreted to be those who are the 
next of kin of testatrix, unless a contrary intent is ap¬ 
parent. 

In re Bcrnhcint’s Estate (Montana, 1928), 2GG Pacific 
378-382: 

“The word ‘relatives’ has two meanings: (1) An 
enlarged meaning which includes all persons who are 
related in any way, by consanguinity or affinity, lineal 
and collateral relatives: (2) a restricted meaning which 
is confined to such relatives as are heirs, under the 
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law of succession. It is the universal holding that, 
when used in a will, the word is presumed to mean 
relatives in the restricted sense, unless a contrary in¬ 
tention is apparent from the context of the will.” 

See also: 

Note in 57 A. L. R. 1180. 

Drew v. Wakefield , 54 Maine 291: 

“Where the bequest is to relations, the next of kin, 
according to the statute of distributions, are entitled 
to the bequest, unless, from the nature <>f the bequest, 
or the testator having authorized a power of selec¬ 
tion, a different construction is allowed.” 

Accordingly, the word “cousins” as used by the testa¬ 
trix means “relations”, and “relations” is interpreted to 
mean the next of kin of testatrix unless a contrary intent 
is expressed. It can be argued that the use of the words 
“irrespective of the remoteness of the relationship” ex¬ 
pressly extends the meaning. Such an argument, however, 
will not benefit the Appellants for the reason that unless 
limited to the next of kin the entire bequest is void for 
uncertainty. 

(c). If fhe objects of the bequest cannot be confined to 
next of kin . it results in such nneertaint/j as to such ob¬ 
jects as to render the bequest void. 

In cases where the word used, such as relatives or re¬ 
lations, cannot be limited to the next of kin, the bequest 
must be held to be void for uncertainty. 

In re Tternheiin's Estate , 26b Pacific, 578. file words 
of the will were “'Pile rest of my est.ate is to go to my 
relatives”. After holding that “relatives” was suscep¬ 
tible of two meanings and, further, that as used in this 
case it was used in the larger sense, including all persons 
who are related in any way, the Court stated, at page 382: 

“It is the genera! holding, practically without ex¬ 
ception, that, when the word ‘relatives' in a will is 
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intended evidently to be used in the larger sense, it 
renders invalid and void for uncertainty the provision 
of the will to which it relates; that is, a general pro¬ 
vision that property is to go to relatives or that a 
residue is to go to relatives, when the wording of the 
will shows the larger meaning of the word is intended, 
is void.” 

Again, at page 384, the Court said: 

“Taking the language of the will as it is ; we hold 
the residue of the estate is intended to be distributed 
by the executor to relatives in the larger sense, those 
by affinity as well as of consanguinity, and therefore, as 
held by practically all authority, that the residuary 
clause of the will is void, and that as to the residue 
of the estate there is no disposition thereof.” 

Clark v. Campbell, 133 Atlantic, 166-171: 

“Unless the will discloses a plain purpose to the 
contrary the words ‘relatives’ or ‘relations’, to pre¬ 
vent gifts from being void for uncertainty, are com¬ 
monly construed to mean those who would take under 
statutes of distribution or descent.” 

Drew v. Wakefield, 54 Maine 291: 

“Nor can it execute the power in favor of relations 
in general for that might lead to an indefinite division, 
as in Bennett v. Honeywood Amb. 708 where, within 
two years, four hundred and fifty persons applied as 
relations.” 

Tolson v. Tolson, 10 Gill. & J. 159; 

“In looking through this will, we think the testa¬ 
tor designed to provide for the maintenance of John 
Tolson, his son, and some other persons whom he des¬ 
ignated as the ‘family’ of John. 

“If the language be so uncertain, as to the persons 
designed to take, or as to the thing designed to be 
given, the Court cannot enforce such will, without add¬ 
ing a devisee or legatee not named, or describing prop¬ 
erty not described in the will. 

“The term ‘family’, as used in this will, does not 
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designate, we think, any individual persons with suf¬ 
ficient accuracy. 

“So far then as regards those who were in the 
contemplation of the testator, when he used this lan¬ 
guage, the devise must fail for uncertainty, but this 
will not affect the devise to John.” 

American Security and Trust Company v. Unknown 
Heirs at Law of Spencer, 65 App. D. C. 200: 

“It is however impossible for the executor to fulfill 
this desire of the testatrix. This portion of the will 
therefore is defeated and is inoperative.” 

Appellants are not consistent in their argument. They 
declare that it was the intention of the testatrix to include 
“all of her blood relatives”, Appellants’ brief page 14, 
using the word “cousins” in its broadest sense, and then 
analogy from Section 8-717 of the 1941 Code, (which 
section pertains solely to intestate estates) argue that the 
word “cousins” should be limited to relations within the 
fifth degree. Appellants’ brief page 11. 

At page 13 Appellants state: 

“Testatrix, by the use of the phrase ‘irrespective of 
the remoteness of the relationship and irrespective of 
whether his or her parent cousin may be living’, meant 
to include all cousins, as well as cousins, who were blood 
relations, and that the distribution should be per cap¬ 
ita and not per stirpes. It seems unlikely that this 
phrase would be included unless it were significant. 
Weight and meaning must be given every word used if 
they make any sense at all. None are to be deleted 
and none added.” 

Vet, at the same time, in order to prevent the bequests be¬ 
ing held void for uncertainty they urge that there be added 
to Item 11 the words “within the fifth degree of consan¬ 
guinity”. 

Appellants on page 15 state that the Court’s only criti¬ 
cism is because of the work and effort required to admin- 
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ister it. Then follows an argument relating to the difficulty 
of administration. Xo question of difficulty has been 
raised. The Court below did not raise it and did not base 
its opinion on any difficulty, as is inferred by Appellants. 
Its opinion was based on the uncertainty and impossibility, 
the language used being “incapable of execution and there¬ 
fore void”. 

Appellants state that it is doubtful if any large propor¬ 
tion of claimants can substantiate their claims and refer to 

the ability of the Probate Court machinery or of a Master 
•> * 

to handle such claims. Appellants’ brief 16-18. These are 
procedural matters. The question before the Court is not 
how the objects of testatrix’ bounty are to be determined 
but whether or not it is possible from the language used to 
define these objects with sufficient certainty. 

Testatrix’ two main purposes were certain charitable be¬ 
quests and bequests to her next of kin. Her net estate was 
approximately $400,000.00. She bequeathed $130,000.00 to 
charities and $7,500.00 to individuals. She divided the resi¬ 
due of her estate among her six next of kin and, subequent- 
ly, upon the death of one, substituted in his place Michael 
J. Curley, Archbishop of Baltimore, as a trustee of a chari¬ 
table trust. Item 11 is interpreted in accordance with Ap¬ 
pellants’ contention not only will the residue be exhausted 
and the natural objects of testatrix’ bounty deprived of a 
participation in her estate, but all of the charitable and 
individual pecuniary bequests will be required to abate 
proportionately. If one thousand relatives qualify under 
Item 11 all of the legatees would only take approximately 
one-third of their legacies. If two thousand qualify they 
would take less than one-fifth. What testatrix actually 
intended by Item 11 is impossible to determine, which is 
unfortunate, but it certainly could not have been such as 
is contended for by Appellants, which would destroy the 
whole plan of her will and defeat the charitable bequests 
as well as the bequests to her nearest relatives. 
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CONCLUSION. 

Item 11 of the Will is void for uncertainty and the judg¬ 
ment below should be affirmed. 

Respectfully submitted, 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr., 

Henry R. Gower, 

Attorneys for Appellees , 

Catholic University of America, 
John C. Cartwright, and Michael 
J. Curley. 
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and Catholic University. The contentions made by the re¬ 
spective appellees are as follows: 

In the Louis C. White brief it is argued (1) that Item 11 
of the will is limited to first cousins and first cousins once 
removed and, further, that the parent cousin clause in 
Item 11, “irrespective of whether his or her parent cousin 
may be living,’’ tends to establish that the remoteness 
of the relationship clause was not intended literally to 
apply to cousins of any degree of consanguinity and that it 
extends the application of the term cousins only to “first 
cousins once removed”; and (2) in the alternative, that 
Item 11 is void because it extends the designation of the 
beneficiaries to so large a part of mankind as to render it 
incapable of execution. 

In the Catholic University brief it is argued (3) that the 
word cousins as used in the will means “relations” and 
that relations are interpreted to be those who are next of 
kin of the testatrix, unless a contrary intent is apparent; 
and (4) that if the objects of the bequest can not be con¬ 
fined to next of kin, it results in such uncertainty as to ren¬ 
der the bequest incapable of execution and, therefore, void. 

The principal relief sought in the complaint filed by the 
executors was a construction of Item 11 of the will. The 
appellants contend that the language is clear, definite and 
free from ambiguity, that the intention of the testatrix as 
expressed therein is clear, and that the Probate Court can 
and should determine the beneficiaries who take under that 
provision. 

The appellees L. C. White in their brief, page 3, advance 
the argument that the effect of construing Item 11 as valid 
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and capable of execution would enable all persons who were 
cousins in any degree (irrespective of the remoteness of 
the relationship) to take and thereby exhaust the residue 
of the estate so that there would be no residuary estate for 
distribution to the persons named in Item 12, all of whom 
were first cousins of the testatrix, but were not designated 
as such in Item 12. 

The points advanced in the two briefs of the appellees 
will be answered in this reply brief in the order above 
named. 


Summary of Appellants* Reply. 

1. The language of Item 11 and the facts set forth in 
paragraph 6 of the bill of complaint clearly show that the 
testatrix intended to make the bequests to include cousins 
related more remotely than first degree; and, furthermore, 
the language of Item 11 specifically negatives the idea that 
the bequest was limited to first cousins. 

2. The class of beneficiaries designated by Item 11 is 
limited to those cousins who can submit to the Court satis¬ 
factory proof that they are collaterally related to the testa¬ 
trix being descended from a common ancestor. The prac¬ 
tice and procedure for establishing proof of such claims 
by competent evidence necessarily permits the allowance of 
claims to a class of beneficiaries within definite limits, viz, 
those living at the time of testatrix’ death who are able to 
prove relationship, all of which is capable of administration 
by the Probate Court. The statutes of the D. C. Code in 
the case of intestates require the administration of an 
equally difficult class of claims up to the fifth degree before 
the property escheats to the District Government. 
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3. The word “cousins” is not synonymous to the word 
“relations”, as the latter is a much more comprehensive 
term and includes a much larger class. The language of 
Item 11 negatives any idea that the bequest should be limit¬ 
ed solely to next of kin of testatrix. 

4. The beneficiaries described in Item 11 as “cousins” 
are determinable. A Special Master should be appointed 
to hear and determine claims of persons who assert rights 
under that Item and report his findings to the Court, to¬ 
gether with the testimony taken before him. The same 
procedure is followed by the Probate Court in cases of 
intestacy. 


ARGUMENT. 


1 . 

The language of Item 11 provides that the bequest should 
not be limited to first cousins and first cousins once re¬ 
moved. 

The testatrix could not possibly have meant that Item 
11 of the will should be limited to first cousins and first 
cousins once removed, because (1) she specifically pro¬ 
vided for her first cousins and their only two living children 
elsewhere in the will; (2) the use of the phrase “irrespec¬ 
tive of the remoteness of the relationship” negatives the 
idea that the testatrix intended to limit the bequest to first 
cousins and first cousins once removed; and (3) the undis¬ 
puted facts as set forth in the complaint of the Executors 
of the estate, that: 

“She was a resident of the City of Washington all 
of her life and, in addition to her first cousins , all of 
whom wore made residuary legatees, she had severed 
other cousins residing in the City of Washington, the 
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exact degree of whose relationship to her she was in 
doubt. Her personal relations with three of these 
cousins—two of whom were married and had minor 
children—were intimate and close. To one, by Item 
10 of the will, she gave her parlor furniture, and to 
her son (about fourteen years old, a student of music) 
her piano. Another, who had two minor children, died 
subsequent to the execution of the will and a few 
months prior to the death of the testatrix.” 

Funk a/nd Wagnails New Stcmdard Dictionary of the 
English Language, 1936 Edition, defines “cousin” as fol¬ 
lows: cous’in’) 1 Kuz’n; 2 cus’n, N. 1. One collaterally 
cuz’in ) 

related by descent from a common ancestor, but not a 
brother or sister. Children of brothers and sisters are 
first cousins; children of first cousins are second cousins, 
etc. A first cousin once removed is the child of one’s first 
cousin; a first cousin twice removed is the grandchild of 
one’s first cousin, etc. A second cousin once removed 
is the child of one’s second cousin, etc. A first cousin once 
removed is sometimes called a second cousin, a second 
cousin a third cousin, and so on. 

The facts stated in paragraph 6 of the bill of com¬ 
plaint filed in this proceeding point out that the testatrix 
was a resident of the City of Washington all of her life, 
and that in addition to her first cousins, all of whom were 
made residuary legatees, she had several other cousins 
residing in the City of Washington, the exact degree of 
whose relationship to her she was in doubt. There is noth¬ 
ing, however, in the language of Item 11 of the will to 
show that the testatrix intended to distinguish between 
cousins “living” in Washington and those “living” out¬ 
side of Washington. On the other hand, the words “ir¬ 
respective of the remoteness of the relationship and ir- 
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respective of whether his or her parent cousin may be 
living, v would clearly imply that she intended that the 
bequest to include all cousins “living”; and, she being 
a person of sound mind and fully qualified to make a 
will, it is presumed that she knew that there were many 
more persons living who were related to her as cousins 
than just the few r persons residing in the District of Col¬ 
umbia. 

In Stevenson v. Abingdon, (1862) 31 Beav. 305, 54 Eng. 
Bep. 1156 (cited pp. 10-11 Louis C. White br.) the testator 
provided a legacy “in trust for all and every my cousin or 
cousins (descendants from my father's a/nd mother's 
brothers and sisters) living at death,” and the Court held 
that the phrase in parenthesis are clearly words of limi¬ 
tation and not of enlargement of that class, stating that 
further language in the will referring to “and such of the 
issue at my death of any cousins of mine," indicated that 
the testator intended to limit the class of cousins to first 
cousins, by distinguishing those from “the issue of cou¬ 
sins”. 

In Copeland's Executors v. Milne, (1907) Court of Sess. 
(Scotland) 426 (pp. 12-13 Louis C. WTnte br.) the concur¬ 
ring opinion of Justice Law says the word “cousins” 
must be construed to mean “first cousins, unless there is 
something in the context to show that it is used in a dif¬ 
ferent sense." Here in the present case we have some¬ 
thing more than a context of the will; we have the phrase 
“irrespective of the remoteness of the relationship,” used 
for no other purpose than to enlarge the class of bene¬ 
ficiaries beyond cousins of the first degree. 

The case of Bishop v. Russell, 241 Mass. 29, 134 N. E. 
233 (p. 15 Louis C. White br.) (and the cases cited therein) 
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holds that “The bequest to 1 cousvns’ in the absence of any 
testamentary language limiting his meaning, includes only 
first cousins.” In the present case there is testamentary 
language enlarging (not limiting) the meaning of “cou¬ 
sin”. 

The English cases cited in the Louis C. White brief con¬ 
strue the word “cousins” as used in a will without qualifi¬ 
cation or without additional descriptive language. Those 
cases are historically interesting, but do not apply to the 
present case, because here the testatrix used language that 
broadened the class of beneficiaries, to wit, the phrase: 
“irrespective of the remoteness of the relationship.” In 
Caldecott v. Harrison, 9 Sim. 457, 59 Eng. Rep. 435 (cited 
in Louis C. White brief pp. 7-8) the testator by codicil 
gave his residuary estate to such of his “cousins” and 
“to all children living at his decease of such of his said 
cousins as have theretofore died or might die in his life¬ 
time.” The last clause was a limitation and not an en¬ 
largement of the class of cousins to take. 

The case of Stoddard v. Nelson, (1855) 6 DeG. M. & G. 
68, 43 Eng. Rep. 1156 (cited in Louis C. White brief pp. 
9-10) turned on a rule of “practical construction” adopted 
by the court, arbitrarily as an expedient and for no other 
reason. There the statutes of distribution defined “rela¬ 
tions” as next of kin, and limited those who could take to 
that sole class, “next of kin”. In that case the testator 
directed “that the proceeds shall be divided among all his 
‘cousins’ who shall be living at his death”; and the Court 
applied a “practical construction” following the first 
cases where the words “including relations generally” 
were cut down to next of kin according to statutes of dis¬ 
tributions. 
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Here we have a statute in the D. C. 1940 Code, Chapter 
7, Title 18, Decedent’s Estates and their Distribution, which 
provides for distribution of estates of intestates to blood 
relations as remote as the 5th degree—a broad class of 
distribution, but admittedly one capable of being adminis¬ 
tered—which, if applied to the present situation under 
the foregoing rule would sustain appellants’ contention that 
Item 11 is valid and capable of execution. For instance, 
let’s assume that as a “practical construction” this Court 
should hold as the court did in the Stoddard case, that 
the terms “relations” and “cousins” should be limited 
to a specific class, such as blood relations to the fifth de¬ 
gree, then under the rule adopted in the Stoddard case 
Item 11 of the testatrix’ will would be acknowledged as 
valid and “cousins” to the fifth degree would take. 

In Burbey v. Burbey, (1863 ) 6 L. T. N. S. 573 (p. 11 
Louis C. White br.) a will provided a legacy “to all my 
cousins, in all respects,” and the same was held void for 
uncertainty;—but as indicated above there was no pro¬ 
vision of statute or custom for distribution of estates at 
that time to a class beyond cousins of the first degree. It 
was a practical matter—unlike the present situation where 
by statute it is contemplated that property of an intestate 
shall be distributed to classes as remote as the fifth degree 
of relationship. 

The remaining cases and authorities cited on pages 13- 
14 of the Louis C. White brief are cases in which the 
word “cousins” was construed in its primary sense stand¬ 
ing by itself, without reference to phrases qualifying or 
enlarging the class of persons described, unlike the present 
case. 
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As stated in the complaint, Mary Frances White was 
a citizen of Washington all her life and died at the age of 
about 75 years. She is presumed to have knowledge of the 
legal definition of the word “cousin”, and she must have 
been familiar "with the use of the term “cousin” as used in 
common parlance by her friends, neighbors, and Irish 
relatives, as it is most common for a person to speak of 
cousins as, “They are our second cousins,” or “third 
cousins,” and so on, and she must have undertood fully 
that a “remote” cousin was far more distant than her 
first cousin, Francis P. WTiite and the two children of 
Robert E. WTiite. She limited this bequest to those remote 
cousins actually living at the time of her death and pro¬ 
vided that they should take per capita and not per stirpes. 

Appellees in the Louis C. WTiite brief, page 16, argue 
the effect of Item 11 on other parts of the will and contend 
that the validity of this provision would exhaust the estate 
so there would be no residuary estate for the persons des¬ 
ignated as beneficiaries under Item 12, all of whom are 
first cousins. The answer to that argument is that Item 
12 is purely a residuary clause intended to dispose of 
that part of the estate which remains after distribution 
of all the foregoing bequests. It is significant to note 
that no one of the individuals named as beneficiaries in 
Item 12 is designated as first cousin. On the other hand, 
the preceding paragraph, Item 11, is specific in that the 
testatrix bequeathed $1,000 to each one of her cousins 
living at the time of her death without limitation as to 
the degree of relationship, specifically enlarging the class 
of beneficial cousins by the phrase “irrespective of the 
remoteness of their relationship”. If, therefore, the testa¬ 
trix had intended to provide bequests for two different 
classes of cousins, those designated in Item 11 as a class 
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more remotely related and those designated in Item 12 
as a class of first cousins, then it is evident that she would 
have referred to the individuals named in Item 12 as first 
cousins. Francis White, a cousin, receives $5,000 under 
Item 7 of the will and is appointed an executor under Item 
14, and the other cousins each receive a bequest of $1,000 
under Item 11. There is no reason why the testatrix could 
not have made specific bequests to the other cousins named 
in the residuary paragraph 12 as well as she did to Francis 
P. White, if she had wished to show preference to them 
over either the charities mentioned in Items 1 to 6, inclu¬ 
sive, or over the other legatees. The persons named as 
legatees in Item 12 are beneficiaries of just what that par¬ 
agraph specifies, a contingency, the residue, if any, of the 
estate, and nothing more. The testatrix knew, of course, 
that they 'would each receive $1,000 under Item 11; thus 
the bequest to them under Item 12 was contingent—one- 
sixth of the residue, if anything, left in the estate. 

The argument of appellees on page 17 of the Louis C. 
White brief as to testatrix’ intentions, by the establishment 
of a trust for Eobert E. White, Sr., and for payment of the 
corpus over to his children, likewise deals only with a 
residue or contingent balance of the estate. If the testatrix 
had any such intentions as implied by appellees, would she 
not have created a specific trust or legacy for those per¬ 
sons? Likewise any further bequests to the Church or the 
charities were intended to be contingent, otherwise she 
would have made specific bequests to the Archbishop for 
the purposes named, as she did in Items 1 to 6. 

Appellees on pages 18-19 of the Louis C. White brief 
argue that testatrix’ reference in Item 7 of her will to Fran¬ 
cis P. White as “my cousin” and to C. Albert WLite in the 
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codicil as “ray cousin”, and the failure to designate the 
legatees “Farr” in Item 10 as cousins, even though they 
are distant relatives, clearly indicates that she intended only 
first cousins should share in the bequests in Item 11. How¬ 
ever, appellees fail to consider or give effect to the clause 
“Irrespective of the remoteness of their relationship,” 
which enlarges the class of “cousins” to take. If, as ap¬ 
pellees argue, the testatrix had intended to limit this be¬ 
quest to a class of first cousins and their children living, she 
would have said so—in just that simple language—instead 
of using the broad term “irrespective of the remoteness of 
their relationship.” 

Appellees also argue that the phrase “irrespective of 
whether his or her parent cousin may be living,” should 
be construed to limit the term “cousins.” The real mean¬ 
ing of that phrase, as used by testatrix, as we construe the 
provision, manifests the intention of the testatrix, that such 
cousins, and children of cousins, should take per capita, in¬ 
stead of per stirpes. 

2. 

The provisions of Item 11 are valid and capable of ad¬ 
ministration by the Probate Court. 

The appellees argue that the extension of the class of 
beneficiaries to all cousins is so all-inclusive as to make dis¬ 
tribution administratively impossible and contrary to pub¬ 
lic policy, and cite Gilmer v. Stone, 120 U. S. at 588 (Louis 
C. White br. pp. 24-25) and other cases that hold “uncer¬ 
tainty either as to subject or object of a devise will be fatal 
to its validity. Appellees also contend that a bequest to 
all cousins without limitation would render the clause in- 
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capable of execution, and contrary to public policy, and 
void. • 

The answer to such an argument, of course, is that the 
language of Item 11 provides a limitation on the class of 
cousins who take and that it is a limitation probate courts 
are commonly required to administer in a large number of 
cases, and that is, the bequests "were made by testatrix to 
“cousins living at the time” of her death. The number of 
cousins living at the time of her death is definite. Of those 
cousins, those who are able to prove relationship with tes¬ 
tatrix, of course, is much less than the number who have 
filed claims. The claimants who are legally entitled to take 
under Item 11 should not be denied merely because of the 
large number of claims. 

Appellees on pages 25-26 of the Louis C. White brief 
argue that the provision of the D. C. 1929 Code, Title 29, 
Sec. 297 (1940 Code, Title 18, Chap. 7), providing for dis¬ 
tribution of an intestate’s estate to designated blood rela¬ 
tives as remote as the fifth degree before the escheat pro¬ 
visions become effective, has no application to the case at 
bar; nevertheless, appellees on page 26 of said brief reach 
out and adopt the rule of statutory distribution to relatives 
in the event of an intestacy to apply as an analogy to be¬ 
quests to “relatives.” 

Item 11, of course, is not incapable of administration or 
execution, because the D. C. Code requires the distribution 
of estates of intestates to blood relations as remote as the 
fifth degree. Appellees deny the application of that prin¬ 
ciple to this case, but nevertheless by analogy appellees 
compare “cousins” to “relatives” and then seek to apply 
an established rule of law that, when a legacy is given to all 
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“relatives” of a person, those “relatives” only are entitled 
to take who would have taken voider the statute of distri¬ 
bution in the event of intestacy. 

Appellees’ argument and citations on that point are not 
applicable to this case, because of the added provisions in 
Item 11 designating those cousins “living at time of death,” 
“irrespective of the remoteness of their relationship.” 
Furthermore, the words “relations” or “relatives” are 
infinitely more indefinite and uncertain than the word “cou¬ 
sins.” The word “relations” is a comprehensive term and 
includes all blood kindred, whereas the word “cousins” 
only includes a certain class of relations. 

If we accept this analogy and adopt that rule in the pres¬ 
ent case, then the word “cousins” as used in Item 11 of 
testatrix’ will would mean that those designated by the 
Code in case of intestacy, including cousins within the fifth 
degree, would be entitled to take under this provision of the 
will. 

The appellees’ argument on this point to the effect that 
the provision is invalid for uncertainty, is based on the 
Court’s opinion in an English case, Stoddard v. Nelson, 
supra, (p. 30 Louis C. White br.), in which it is stated that 
the “words, including relations generally, were cut down 
to next of kin according to the statute of limitations” * * *, 
and then goes on to say that the “term cousins is a more 
general word than kindred,” but doesn’t say that it is more 
general than the word “relations.” Appellees thus mis¬ 
interpret the decision and attempt to apply the said rule 
to this case without giving effect, either to Chapter 12, Title 
29 of the 1929 Code (1940 Code, Title 18, Chapter 7), or 
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to the other language used in Item 11. The Court in its 
opinion in Gilchrist 7 $ Estate, 58 P. (2d) 431, states the rule 
and points out the exception, to-wit: 

“relatives means those persons who would take under 
the statute of distribution either as next of kin, or as 
representatives of next of kin, or as heirs, unless a con¬ 
trary intention appears. 77 

Here it is evident that the language of the testatrix used 
in Item 11 manifested a clear intention to adopt the excep¬ 
tion. The bequests were not limited to first cousins, but 
extended to all cousins, irrespective of the remoteness of 
the relationship. 

The legacies will be distributed only to those who actually 
prove that they are cousins of Mary Frances White. The 
appellees raise the question as to how these bequests will 
be distributed if this Court decides in favor of the appel¬ 
lants. They will not be distributed, as maintained by some 
of the appellants, to all the members of the human race, 
either through the unproved theory that -we all descend from 
Adam or the Darwinian and biological theory that we were 
all descended from some common ape ancestor. These 
theories have never been proven in any court of competent 
jurisdiction. No case has been cited by the appellees to 
substantiate these vague and legally unprovable theories, 
although most persons believe in one or the other. The 
Executors in their complaint have outlined a method most 
acceptable to the appellants, which method their complaint 
sets forth as follows: 

“That in the event this Court should determine that 
the bequests under Item 11 are valid and legal bequests, 
a Special Master be appointed by this Court to hear 
and determine the claims of persons who may assert 
the right to take under Item 11 of said will and to re- 
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port to the Court his findings with the testimony taken 
before him. 

“To order such publication as may be necessary or 
proper herein.” 

Therefore, as soon as this Court finds in favor of the ap¬ 
pellants, the lower Court will proceed to appoint a Special 
Master, and he will proceed to take testimony. Each of 
the claimants must submit proof of his or her claim, and the 
experience of the courts of this and other jurisdictions is 
that many of such claimants will fail to prove relationship 
with the testatrix so that the number of actual bequests al¬ 
lowed will, in all probability, not be out of proportion to 
the funds available. 

A striking example of failure of such proof is in In Re 
First and Final Account of Girard Trust Company, Trus¬ 
tee under Deed of Trust of Helen M. Fink (now deceased ) 
dated April 10 , 1929 , Supreme Court of Pennsylvania, East¬ 
ern District, January 1941 term. In this case, Helen M. 
Fink, admittedly a citizen of the District of Columbia, an 
unmarried woman, on April 10, 1929, “executed a deed of 
trust to the Girard Trust Company in which she provided 
for the payment of the net income of the trust to herself 
for life and of the corpus after her death, in accordance 
with her will or, in case of intestacy, to be paid over and 
distributed in accordance with the intestate laws of the Dis¬ 
trict of Columbia. "While at sea on a voyage from New 
York to California, Miss Fink disappeared. She was last 
seen alive on April 2,1930, a year short one week after the 
execution of the deed of trust. Her body was never recov¬ 
ered.” Four different families came forward and claimed 
that they were related to Helen M. Fink and should inherit 
this very sizeable estate of $75,584.10, under the laws of in- 
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testacy of the District of Columbia. The District of Col¬ 
umbia denied that they were blood relations of Helen M. 
Fink, denied that she had any living heirs within the fifth 
degree of relationship, counting down from the common an¬ 
cestor to the more remote, and claimed her estate belonged 
to the District of Columbia under the Escheat Provision of 
the District of Columbia Code. After many years of legal 
battling, by order of the Pennsylvania Court, a check was 
delivered in January, 1942, to the District of Columbia un¬ 
der the Escheat provisions for the net amount of the es¬ 
tate. 

Even more in point is the case of Commonwealth of Vir¬ 
ginia v. James R. Caton, General Receiver, and the Un¬ 
known Distributees, if any, of the Estate of John M. Gem- 
art, Deceased, in the Corporation Court of the City of Alex¬ 
andria, Virginia, Equity No. 4396. John M. Gernart died 
in Alexandria, Virginia, leaving an estate consisting of a 
bank deposit in the Citizens’ National Bank of Alexandria, 
of $3,522.16. The Court appointed the bank as Administra¬ 
tor. After a diligent search, the bank reported that it was 
unable to find any heirs. This information coming to the 
attention of the Comptroller of the State of Virginia, he at 
once instituted the above entitled suit to obtain possession 
of this estate on the grounds that it escheated to the State 
of Virginia under the Escheat law. The Virginia Escheat 
law differs from the District of Columbia Escheat law in 
that the District of Columbia law limits relations to the 
fifth degree, but there is no limit placed in the Virginia 
law. Upon order of the Court, the facts in the above 
Equity Cause were published in the “Evening Star” of 
Washington, D. C., and the “Times Dispatch” of Richmond, 
Virginia, for thirteen consecutive weeks. All that any en¬ 
terprising lawyer or layman of these jurisdictions would 
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have to do to secure this sizeable amount was to go into 
court and trace the relation of John M. Gernart back to a 
common Aryan ancestor or to Noah. Adam, or a common 
ape ancestor, and then proceed to trace from said common 
ancestor down to the enterprising lawyer or layman. De¬ 
spite this attractive opportunity, no lawyer or layman came 
forward to prove such blood relationship; and so, after dili¬ 
gent search, the Corporation Court ruled that the estate 
was escheated to the State of Virginia. After paying the 
funeral expenses, etc., a check was sent, on January 28, 
1935, to the Treasury of Virginia, for the net amount of the 
estate. 

The Probate Court, of course, will not accept the appel¬ 
lees’ unproven theories of relationship through Adam or 
ape ancestors. Not all of those who come forward and say, 
“I am a cousin,” will get $1,000, but only those who submit 
to the Court satisfactory proof that they qualify as “cou¬ 
sins” designated in the usual and colloquial sense of such 
term or as defined in the Writ of Cosinage and the law of 
escheat. 

This will was very carefully drawn. It provides for Ex¬ 
ecutors, Trustees, that the Executors can sell real estate, 
and many other things showing a high degree of familiarity 
with the laws of wills and distribution. Item 11 is an in¬ 
tegral part of this will; when the will is surveyed from its 
“four corners,” Item 11 is found to be clear, definite, and 
capable of execution, and should stand. 

3. 

The bequests in Item 11 are not limited to next of kin. 

Mr. Hamilton’s brief, filed on behalf of the Catholic 
University, John C. Cartwright and Michael J. Curley, 
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makes two arguments, first, that the word “cousins” as 
used in the will means “relations”, and that relations are 
interpreted to be those who are next of kin of the testatrix, 
unless a contrary intent is apparent; and, second, if the 
objects of the bequest can not be confined to the next of 
kin, it results in such uncertainty as to render the bequest 
incapable of execution and therefore void. 

This argument is predicated upon the erroneous assump¬ 
tion that the word “cousins” as used in Item 11 of the will, 
is synonymous with and means “relations”. 

While it is true that all cousins, irrespective of the de¬ 
gree of relationship, are relatives and relations of the 
testatrix, the converse is not true. The word “relatives” 
or “relations” is a much more comprehensive term than 
the word “cousins”. The word “relations”, in its widest 
extent, embraces persons of every degree of consanguinity. 
When not restricted in its meaning by other words, it ex¬ 
tends to all persons who are descended from the same com¬ 
mon ancestor. It is synonymous with “kindred”, and is 
expressed also by the word “family” in its largest sense. 
Ruling v. Fenner, 9 R. I. 410, 412 (citing Jarm. Wills, 33; 
Williams, Ex’rs, 343; Cruwys v. Coeman, 9 Vest. 319). 

On page 4 of appellee Catholic University brief there 
is quoted a definition of the word “relatives” taken from 
the opinion of In re Bernheim’s Estate (Montana, 1928), 
266 Pacific 378-3S3, which says that the word is presumed 
to mean relatives in the restricted sense (such as heirs), 
unless a contrary intention is apparent from the context of 
the will. The contrary intention is certainly apparent in 
the very language of Item 11 itself when effect is given to 
the phrase “irrespective of the remoteness of relation- 
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ship”, so that decision in Bernheim's Estate has no ap¬ 
plication to this problem. 

Also on page 4 of appellee Catholic University brief is 
a quotation from Stoddard v. Nelson, 43 Engl. Rep. 1156, 
in which the word “cousins” is given the same meaning as 
the word “relations”. That was a case in winch the tes¬ 
tator directed that the proceeds shall be divided among all 
his cousins w r ho shall be living at his death, and the Court 
applied a practical construction following the first cases 
where the words “including relations generally” wrere cut 
down to next of kin according to the statutes of distribu¬ 
tions. The decision in that case, therefore, was controlled 
by the statute and has no application to our problem. 

The first of Mr. Hamilton’s arguments on “relations” is 
absolutely contrary to the interpretation of the word rela¬ 
tions as employed in the D. C. 1940 Code, Title 18, Chapter 
7, Decedents’ Estates and Their Distribution. Further¬ 
more, the wnrd relations has never been interpreted to 
mean those who are the next of kin, except by specific stat¬ 
utes of distribution as in Stoddard v. Nelson, supra. 

Title 18, D. C. Code, Decedents’ Estates and Their Dis¬ 
tribution, Chapter 7, Distribution of the Surplus, prescribes 
the distribution first to be made to the surviving spouse, 
and then Sections 705-717 define the distribution of the 
surplus after payment to the surviving spouse, first to the 
children equally, next to the grandchildren and their 
descendants, and if there be none, then to the father and 
mother of decedent, then to the brothers or sisters or their 
descendants; and finally as follows: 

“§18-711. Share of collateral relations. 

“After children, descendants, father, mother, 
brothers, and sisters of the deceased and their 
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descendants, all collateral relations in equal degree 
shall take, and no representation among such col¬ 
laterals shall be allowed. (Mar. 3, 1901, 31 Stat. 1250, 
ch. 854, §383; June 30, 1902, 32 Stat. 530, ch. 1329.) 
“§18-712. Share of grandfather and grandmother. 

“If there be no collaterals, the grandfathers and 
grandmothers, or such of them as survive, shall take 
alike. (Mar. 3, 1901, 31 Stat. 1250, ch. 854, §384; Mar. 
6, 1935, 49 Stat. 39, ch. 28, §2.)” 

“§18-717. Escheatment (as amended June 26, 1934) 
“If there be no widow or relations of the intestate 
within the fifth degree, which shall be reckoned by 
counting down from the common ancestor to the more 
remote, the whole surplus shall belong to the District 
of Columbia, and shall be covered into the treasury 
of the United States to the credit of the District of 
Columbia. (Mar. 3, 1901, 31 Stat. 1251, ch. 854, §388; 
June 26, 1934, 48 Stat. 1230.)” 

It is very plain, therefore, from the foregoing provisions 
of the Code that the term relations embraces not only 
cousins, but a decedent’s father, mother, brothers, sisters, 
grandfathers, grandmothers, uncles, aunts, and all of those 
persons who are collaterally related by blood. The word 
“cousins” not being synonymous with the word “rela¬ 
tives”, then, of course, Mr. Hamilton’s argument to the 
effect that the bequests under Item 11 should be restricted 
and confined solely to next of kin of testatrix under the 
theory expressed in the case of Berriheim’s Estate, 266 
Pacific 378-382, falls of its own weight, and no further an¬ 
swer to that argument is necessary. 

4. 

There is no uncertainty as to the objects of the bequest 
in Item 11, and the provision is valid and capable of execu¬ 
tion. 

The second argument advanced in the appellee Catholic 
University brief to the effect that, if the objects of the 
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bequest can not be confined to next of kin, Item 11 results 
in sucli uncertainty as to such objects (cousins) as to render 
the bequest incapable of execution and therefore void, may 
be answered by directing attention to the simple rule in 
construing wills, that the intention of the testatrix must 
prevail, and that intention must be ascertained from the 
language in the will. Baldwin v. National Savings & Trust 
Co., 65 App. D. C. 174 81 F. (2d) 901; Presbrey v. Simpson, 
53 App. D. C. 358 290 Fed. 333; John Loughrcm, et al. v. 
Newlson, Vol. LXX Washington Law Reporter, No. 14, p. 
306. The law prefers a construction which will prevent a 
partial intestacy. Taking the will as a whole, a court is 
bound to give construction that will effectuate, not defeat 
the will. Presbrey v. Simpson, supra. Doubt as to the 
construction of a will as between kindred of testator and 
college, such as appellee Catholic University, should be 
resolved in favor of kindred. Sherman v. American Se¬ 
curity & Tr. Co., 57 App. D. C. 273, 20 F. (2d) 446, citing 
Schouler on Wills (5th Ed.) §479. 

Appellee Catholic University argues on page 7 of its 
brief that, if it is impossible for the executors to fulfill the 
desire of the testatrix, this portion of the will is therefore 
defeated and is inoperative under the rule laid down in 
American Security & Trust Co. v. Unknown Heirs at Law of 
Spencer, 65 App. D. C. 200 82 F. (2d) 456. That was a 
case in which the decedent provided in her will that as 
soon as Arlington Cemetery should be open for burial of 
the public, the bodies of her parents should be removed 
thereto and she be buried at their side. The Court held 
the provisions was inoperative in view of the certainty 
that the Cemetery would never be open for public burial. 
Here, in this case, the language of Item 11 is clear and 
definite as to the objects of the testatrix’ bequest. It is 
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very definite and there is no dispute as to the fact that 
she bequeathed a thousand dollars to each of the cousins 
living, irrespective of the remoteness of the relationship. 
Query: should that bequest be defeated merely because it 
requires some fair amount of work of the Probate Court 
and the executors to determine the identity of those per¬ 
sons who may take under the will? If Mary Frances White 
had died intestate, the distribution of the surplus of her 
estate would have been controlled and governed by the D. 
C. Code, and, she not having any brothers or sisters, father 
or mother, grandfathers or grandmothers living, it would 
have been necessary to determine her heirs at law. For 
the purpose of argument, let’s assume that there were no 
first cousins or second cousins living, but that there were 
third, fourth and fifth cousins living abroad, say in Ireland; 
then wouldn’t the Probate Court and the executors be con¬ 
fronted wnth a situation similar to that in the present case, 
and wouldn’t the Court of necessity be required to pass on 
and determine the claims of the persons entitled to take 
under the statutes of descent? There is no question about 
that problem being capable of execution,—then why should 
the Court refuse to administer the provisions of this will 
as intended by the testatrix? 

The argument advanced on page 5 of the appellee 
Catholic University brief that if the objects of the bequest 
can not be confined to the next of kin, it results in such un¬ 
certainty as to such objects as to render the bequest void, 
is directly in conflict with the provisions of the U. C. Code 
that requires the distribution of estates of intestates to 
blood relations as remote as the fifth degree. The cases 
cited by appellees in answer to that point have no applica¬ 
tion, as they are erroneously based on the premise that the 
word “cousins” is synonymous with and means the same 
as “relations” or “relatives”. 

















23 


On page 7 of appellee Catholic University brief the argu¬ 
ment advanced in appellant’s brief on page 11 is misquoted. 
We do not especially urge that the provisions of the bequest 
be limited to cousins of the fifth degree. We merely point 
out that under the D. C. Code and the statutes of Maryland 
distributions of intestate estates are provided for relations 
of the intestate within the fifth degree before they escheat 
to the District of Columbia or the State. On page 12 of 
appellants’ main brief we state it is assumed that beyond 
the fifth degree the difficulties of ascertaining kinship are 
so great as to make it unsound policy and practice to admit 
them to inheritance of a person who dies without making a 
will. We do not, however, urge any such limitation. 

The argument of the appellee Catholic University on 
the bottom of page 8 of its brief is a paradox. They first 
state that what the testatrix actually intended by Item 11 
is impossible to determine, which is unfortunate; and then 
they state that it could not have been such as contended by 
the appellants, because it would destroy the whole “plan of 
her will”. The “plan of her will” is clear, there is no 
ambiguity, and no trouble in determining what was intended 
by the testatrix under the provisions of Item 11. 

Conclusion. 

It is respectfully submitted that the Court below erred 
in holding that Item 11 of the will of Mary Frances White 
was incapable of execution and therefore void, and that 
the validity of Item 11 rests upon the following legal prin¬ 
ciples, fully accepted as the law of the District of Columbia: 

1. That the owner of property can devise that property 
to whomsoever she desires so long as it does not violate any 
principle of law or is not against public policy. 







24 


2. That the Court will endeavor in every reasonable 
way to uphold a will or an item of a w r ill and to determine 
from the language used in the will the purpose and intent 
of the testator. 

3. Where both specific bequests and residuary bequests 
can not be paid from the estate, then the specific bequests 
take precedence. 

4. That the cousins as defined and described in Item 11 
are determinable; that the provisions of Item 11 are valid, 
and that adequate machinery can be set up by the District 
Court to determine definitely which claimants should re¬ 
ceive these legacies. 

Respectfully submitted, 

T. S. SETTLE, 

ROSS ODOXOGHUE, 

R. S. DOYLE, 

JAMES COXLOX, 

E. M. REIDY, 

DANIEL W. O'DOXOGHUE, JR., 
ANDREW I. HICKEY, 

JOHN K. CUNNINGHAM, 

JOHN C. SHAW, 

WILLIAM WENDELL, 

IRWIN GEIGER, 

Attorneys for Thomas P. Dalton, William J. 
Reidy, Ellen Lyne , and others of the class 
similarly situated and affected by Item 11, 
Appellants . 






